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COMPLIANCE WITH THE RULE 21 OF THE CONSITUTIONAL COURT RULES

TO THE REGISTRAR OF THE CONSTITUTIONAL COURT:

1. This is an application for leave to appeal the judgment and order of the High
Court of South Africa Gauteng Division, Pretoria under case number

2022/048656

2. The record in the High Court comprised of 1036 pages.

3

This matter shall not require a hearing of more than one day.

SIGNED AT JOHANNESBURG ON THE 2157 DAY OF OCTOBER 2024.
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CC CASE NUMBER:
HIGH COURT CASE NUMBER: 2022/048656

in the matter between:

CENTRE FOR APPLIED LEGAL STUDIES Applicant
And

THE EMBRACE PROJECT, NPC First Respondent
iH Second Respondent
MINISTER OF JUSTICE AND Third Respondent
CORRECTIONAL SERVICES

MINISTER IN THE PRESIDENCY FOR WOMEN, Fourth Respondent
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CENTRE FOR APPLIED LEGAL STUDIES Third Applicant
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CORRECTIONAL SERVICES

MINISTER IN THE PRESIDENCY EOR WOMEN, Second Respondeni

YOUTH AND PERSONS WITH DISABILITIES

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA Third Respondent

NOTICE OF MOTION:

APPLICATION FOR LEAVE TO APPEAL IN TERMS OF SECTION 172(2)(d) OF
THE CONSTITUTION, 1996, READ WITH RULE 19 OF THE CONSTITUTIONAL

COURT RULES

TAKE NOTICE that the Applicant hereby applies to this honourable Court for an order

in the following terms:

1. Leave to appeal to the Constitutional Court is granted.
2. The appeal is upheld and that the order of the High Court of South Africa
Gauteng Division, Pretoria under case number 2022/048656 is set aside and

replaced, alffernatively varied, as follows:



2.2 Sections 3, 4, 5, 6, 7 and 11A of the Criminal Law {Sexual Offences and
Related Matters) Amendment Act 32 of 2007 are declared io be
inconsistent with the Constitution and invalid to the extent that
aforementioned sections unjustifiably limit the right of women, children and

gender-diverse persons to equality.

2.2.1 The declaration of constitutional invalidity is suspended for 24
(twenty-four) months in order to afford Parliament an opportunity

fo correct the defect giving rise to the constitutional invalidity.

2.2.2 During the period of suspension referred to at 2.2 2., the following
words, “coercive measures” will be read into sections 3.4,5,6,7
and 11A of the Act, where the words “without consent” currently

appears.

2.2.3 The reading-in will fall away at the time the correction of
constitutional invalidity is corrected by Parliament comes into

operation.

2.2.4 Should Parliament fail to cure the defect within 24 {twenty-four)
months from the date of judgment or within an extended period of

suspension, the reading-in will become final.



2.3.  The Third to Fifth Respondent, is ordered to pay the costs of this appeal
jointly and severally, the one paying the other to be absolved, such costs

0 include the costs of two counsel.

TAKE NOTICE FURTHER that the accompanying affidavit of SHEENA JUSTINE

SWEMMER and the annexures thereof will be used in support of this application.

TAKE FURTHER NOTICE the Applicant’s has the appointed address set out
hereunder as the address which it will accept notices and service of all documenis.

The applicant will also accept service via email.

TAKE NOTICE FURTHER that in accordance with Rule 19(4) of this Court’s Rules,
the Respondents may within ten (10) days of the date which this application is
lodged respond thereto in writing, indication whether or not the application for leave
to appeal is being opposed, if so, the grounds for opposition. Further the
Respondent may lodge a cross-appeal as provided for under Rule 19(5) of this

Court’s Rules.

TAKE NOTICE FURTHER that if no such notice of intention to oppose is given, the
Applicant will request the Registrar to place the matter before the Chief Justice to

be dealt with in terms of Rule 11(4) of this Court’s Rules.

S+
DATED AT JOHANNESBURG ON THE E DAY OF OCTOBER 2024,

R —— T
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l, the undersigned,

SHEENA JUSTINE SWEMMER

do hereby state the following under oath:

I am an adult attorney, duly admitted and practising for the Centre for

Applied Legal Studies, a university based legal clinic, and applicant in this

matter.

The facts deposed herein are within my personal knowledge and are both

true and correct.

The structure of this affidavit is as follows:

3.1.

3.2.

3.3.

3.4.

Introduction

The parties

Jurisdiction

Rule 16 requirements

3.4.1. The failure of the court a guo to consider CALS’ pleaded

case in terms of section 1 72(1) of the Constitution.

e



3.4.2. The failure of the court g quo to consider the axpert
evidence adduced by CALS resulting in a failure {o apply a

section 172 of the Constitution.

3.5.  Rule 19 requirements

3.5.1. the decision against which the appeal is brought and the

grounds upon which such decision is disputed; and

3.5.2. a statement setting out clearly and succinctly the
constitutional matter raised in the decision; and any other
issues including issues that are alleged to be connected

with a decision on the constitutional matier,

INTRODUCTION

f,ﬁ

The applicant, Centre for Applied Legal Studies (“CALS") applies to this
Court for leave to appeal to it against the whole of the judgment and order
handed down by Baqwa J, on 30 September 2024. The judgment and order

is annexed hereto as “SJS{”.

The application concerned constitutional challenges to sections 3, 4,5, 8,
7 and T1A Criminal Law (Sexual Offences and Related Matters)
Amendment Act 32 of 2007 ("SORMA”™) made by the applicants in the cours

& quo.



[65)

The first and second applicant requested that the court a guo declare the
defense of unreasonable mistaken belief in consent {(which they asser
emerges from the above sections of the act) constitutionally invalid in so
far as it limits the rights of women o equality and other rights under the

Constitution.

CALS requested that the court a guo declare the continued inclusion of
‘consent” as a definitional element in sexual offences to be declared
constitutionally invalid and in so far as it limits the rights of women, children,

and gender-diverse individuals to equality and other intersecting rights.

The court a quo subsequently made the following order in relation to the

above application:

Seclions 3, 4, 5, 6, 7, 8, 9 read with section 1(2) of the Criminal Law
(Sexual Offences and Related Matters) Act 32 of 2007 are declared
unconstitutional, invalid and inconsistent with the Constitution to the
extent that these provisions do not criminalise sexual violence where the
perpetrator wrongly and unreasonably believed that the complainant was
consenting fo the conduct in question, alternatively, to the extent that the
provisions permit a defence against a charge of sexual violence where

there s no reasonabie objective believe in consent.

During the 18 monihs period referred o in paragraph 2, the folfowing

words shalf be read into the Act:

£Ky

LI NV

ed



"56(1A} Whenever an accussd erson is charged with an offence under
seclion 3,4,5, 6,7, 8 9or1 14, itis not a valid defence for that accused
person to rely on a subjective belief that the complainant was consenting
to the conduct in question, uniess the accused fock objectively
reasonable steps to ascertain that the complainant consented to sexus/

conduct in question” (para 1 — 3)."

THE PARTIES

9. CALS is a law dlinic and centre based at the University of the
Witwatersrand. The University is a juristic person and tertiary education
institution registered in terms of the Higher Education Act No 101 of 1997,

as amended.

10. CALS’ functions have been approved by the Vice-Chancellor of the
University of the Witwatersrand in terms of its rules, policies, and

procedures.

11. CALS intervened at the court a quo as the third applicant in the public
interest as well as in the interest of its clients. CALS has assisted clients in
navigating the criminal justice system in instances of various sexual

offerices. it has been involved in various research outputs relating o sexus|

e

' Embrace and Others v Minister of Justice and Correctional Services, High Court of South Africa,

Gauteng, Pretoria Division, case no. 04856/22 ("Embrace™.

(o))



13.

14.

15.

violence and has been amicys curiae in many leading cases pertaining o

sexual violence.2

The first respondent is the Embrace Project NPC ("Embrace”). Embrace is
& non-profit organisation which aims io “creatively combat” gender-based
violence and femicide through a marriage of art and advocacy. Embrace
brought the application in the court @ quo in its interest as an organisation,

the interest of gender-based violenice survivors and in the public interest

The second respondent, IH, brought the application in the court g quo in
her personal capacity and in the public interest. IH is a victim of rape and

the complainant in the matter of S v Amos (case no. 14/683/2018).4

The third respondent is the Minister of Justice and Correctional Services,
cited as the Cabinet Member responsible for the administration of

SORMA.®

The fourth respondent is the Minister for Women, Youth and Persons with
Disabilities, a member of the Cabinet whose mandate includes heiping

combat gender-based violence.

!
i

-
2
3

o

;
€ fbid.

bid para 8,
bid pars 4.
* Ihid para 5.

bid pare 7.



18. The fifth respondent is the President of the Republic of South Africa, cited
for the interest he may have in the subject matter of this application.’

JURISDICTION

17. The above honourable court has jurisdiction over this appeal appilication in
terms of section 172 of the Constitution.

18. Where both the first and second respondents applied for a declaration in
terms of section 172( 1)(a) and were successful therein, the order must be
confirmed in terms of section 172(2)(a) of the Constitution to have force.

19. Thus, in terms of the first and second respondents’ application for
confirmation, this honourable Court enjoys jurisdictions.

20. CALS was unsuccessful in its relief sought in the court a quo and thus in
terms of section 172(2)(d) of the Constitution, CALS may appeal the
decision of the court a quo for the above honourable Court to vary the order
of the court a guo around constitutional (injvalidity.

21. The above honourable Court does enjoy jurisdiction in terms of section

172(2)(d).




Furthermore, with the need for this honourable Coust o consider whether
to confirm the court a quo’s order of constitutional invalidity in relation to
the first and second respondents’ application, CALS contends that it would
be in the best interests of the parties, reduce resources and funds, as well
as be more expedient for the above honourable Court to consider the
appeal alongside the first and second respondents’ application for

confirmation of invalidity.

RULE 16 REQUIREMENTS - CONFIRMATION OF AN ORDER OF

CONSTITUTIONAL INVALIDITY

23. Rule 16(3) of the Constitutional Court Rules requires the grounds on which
the appeal is sought to be set forth as well as what the appealing party
contends the court ought to have found.

24, In relation to the judgment and order of the court g quo, | set out the
grounds on which CALS seeks an appeal as well as what CALS coniends
the court a guo ought to have ordered below.

GROUNDS OF APPEAL

The failure of the court & guo to consider CALS’ pleaded case in terms of section

172(1) of the Constitution

The court & guo failed to consider and conduct any form of constitutional

analysis of CALS’ pleaded case, as required by section 172(1¥a) of the



26.

27.

Constitution. Despite being faced with a frontal challenge posed by CALS
to the constitutionality of sections 3,4,5,6,7, and 11A of SORMA there
was no meaningful consideration of the contended invalidity of the sections
specifically in relation to the contention by CALS that consent as 3
definitional element of the crime of rape in inconsistent with the

Constitution.®

By way of demonstration, at paragraph 30 of the court a quo judgment,
under the heading “Issues for Determination”, the court a quo failed to list
CALS’ pleaded constitutional invalidity of the sections of SORMA. The
court a quo proceeded to only consider the case pleaded by the first and

second applicants.

Again for reference, the court a2 quo proceeded through paragraphs 31 to
69 with consideration of the issues, with CALS’ pleaded case only being

briefly considered at paragraph 36, where the court a quo stated that:

“Whilst the submissions and the logic thereof by the third applicant
are understandable. In the coniext of the present application, they
are not sustainable due to the fact that “consent” in the definition of
rape and other offences is included as a policy decision by the South
African  Pariiament. That decision accords with internationai
praciice... The proposition, therefore by the third appiicant would fafl

fouf of the doctrine of Separalion of powers.”

£ See CALS', Notice of Motion, pars 1 - 6.
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29.

30.

CALS thus contends that the court a quo failed to do the required
constitutional analysis thereof, despite CALS being the third applicant and

having set out its own unique prayers in relation to the case.®

The court a quo erred by placing the proverbial “cart before the horse” in
finding that CALS’ pleaded case would fall foul of the separation of powers
doctrine, without first doing any analysis of CALS’ main contention that
consent as a definitional element of the crime of rape in inconsistent with
the Constitution in that it unlawfully infringes upon the right to equality and

dignity.

CALS contends that the court a quo ought to have taken the following

approach -

30.1. When faced with a frontal challenge to the constitutionality of
sections 3, 4, 5, 6, 7, and 11A of the act, the court a quo ought o
have first considered whether the applicant (CALS) had shown that
there was an impairment of g constitutionally protected right or

rights and that there was a prima facie showing of impairment.

30.2. If the court @ quo was satisfied that the above was objectively

shown by CALS, it then ought to have considered whether the

® See CALS' Notice of Motion, at para 1 — 6 and Embrace pars 76.



30.3.

30.5.

30.6.

impairment was justifiable under section 36 of the Constitution {the

“Limitations Analysis”).

The section 36 analyses would include an onus on the state to
show that the limitation was, for example, is justified in an open and

democracy society.

If the court a quo had then found through the section 36 analysis
that the rights pleaded by CALS were unjustifiably infringed then

the court would turn to section 172(1) of the Constitution.

Section 172(1)(a) would then require that the court a quo “must
declare that any law or conduct that is inconsistent with the

Constitution is invalid to the exient of its inconsistency...”.

Once the court a quo has declared the invalidity of the sections it
then turns to a section 172({1)(b) consideration. Here the court a
quo can consider factors such as the separation of powers doctrine
and then make “any order that is just and equitable”, instead of
relying on the separation of powers docirine to knock out CALS’

case from the starfing blocks.

31, In summary, the court & guo failed to engage in the analysis at all with the

frontal challenged pieaded by CALS. Thus, the court & quo fundamentally

erred in ite approach {o the consideration of CALS’ case.



3Z. The above error on the part of the court 2 guo was based on an arroneoys
application of the law and the court a guo provided no reasoned judgment

for this approach, save for its finding in paragraph 38 of its judgment.

The failure of the court a guo to consider the expert evidence adduced by CALS

resuiting in a failure to apply a section 172 of the Constitution

33. As set out above, section 172(1) of the Constitution requires a court, where
a limitation of a constitutional right has been plead, to consider whether the
law or conduct which the applicant alleges limits such rights is inconsistent

with the Constitution and is invalid to the extent of its inconsistency.

34. The court failed to meaningfully consider the expert evidence of Professor

Jameelah Omar (“Prof Omar”).

35. Prof Omar’s evidence in summary included:

35.1.  Consent as a definitional element is one of the aspects of the law

of sexual offences that is most heavily criticised.

35.2.  Numerous scholars have long decried the discriminatory impact on
the victim (such victims being predominantly women) as it forces a

trial to focus on the conduct of the victim.

)
e
2

Consent is not well understood and its dictionary- and legal-

meaning can easily be confused.



]

4. Placing too much emphasis on individual autonomy means thai

a3

complainants can suffer the law's imposition of what she terms
“imputed autonomy”. What this means is that the complainant is a
vuinerable member of society, a woman or a child, for example,
and does not enjoy the freedom fo exercise their autonomy in any
real manner, particularly to reject sexual advances. In such 2
situation, the law émpﬁoys a freedom to exercise autonomy, an
“expressive” approach fo consent, where the complainant is
deemed to have an autonomy that she does not have. Following
that reasoning, the ability to consent and the actual consent itself

are then imputed onto the complainant.’?

36. To demonstrate the court a quo’s failure to adequately and meaningfully
consider the expert evidence of Prof Omar which is integral for the section
172(1) constitutional analysis, | refer to the judgment by the court a guo
whereby the only reféreﬂce to Prof Omar’s evidence is set out under

paragraph 22 and 23,

The third applicant relies on the expertise of Professor Jameslah Omar
{Prof Omar) who argued that consent is a deeply contested issue and a
primary point of contention in fape cases. This has been a discourse by
numerous scholars who condemn consent as having & discriminatory
impact on the victim as i forces a tial to focus on the conduct of the
victin,

* CALE, Founding Affidavit, pars 14,



37.

38.

3
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9.

The definitional eiement of consent places foc much emphasis on
individual autonomy. Usually, the victims are the vulnerable members of
the society (women and children), they do not enjoy the freedom ic
exercise their autonomy in a way that they can reject sexual advances.
The law imposes a freedom fo exercise aulonomy and an expressive
approach fo consent where victims are deemed fo have an autonomy

that they do not have.

The evidence of Professor Omar is only referred to in the above two
paragraphs of the court a quo’s judgment. It can be seen that the court a
quo’'s did not meaningful engage and consider Prof Omar’s evidence, or

indeed engage with the reasonableness of Prof Omar’s conclusions.

Prof Omar’s evidence was not correctly considered in a determination of
whether CALS pleaded case which argues that sections of SORMA are an
unjustified infringement of the right to equality (and other intersecting
rights) in fact amounted to an inconsistency with the Constitution and

whether the sections are invalid to the extent of the inconsistency.

The court a quo erred in finding that the proposition by CALS would fall foul
of the doctrine of separation of powers and that the Constitutional Court is
not likely to confirm an order with that consequence. The Court 2 guo was
still obliged by section 172(1)a) of the Constitution to conduct =

constitutional analysis of the impugned sections of SORMA.

The court g guo ought fo have considered and applied the principle of

separation of powers in Glenister v President of the Republic of South

P



Africa and Others," where this honourable Court held that itis a necessary
component of the doctrine of separation of powers that courts have 2
constitutional obligation to ensure that the exercise of power by other

branches of government occurs within constitutional bounds.

41, The court a guo ought to have held that:

41.1. Under our constitutional democracy, the Constitution is the
supreme law. It is binding on ali branches of government and no
less on Parliament. When it exercises its legislative authority,
Parliament must act in accordance with, and within the limits of, the
Constitution, and the supremacy of the Constitution requires that

the obligations imposed by it must be fulfilled.

41.2. Courts are required by the Constitution to ensure that all branches
of government act within the law and fulfi their constitutional

obligations.

41.3. When considering a just and equitable remedy, a court must
therefore be guided by the principle of separation of powers. The
principle of checks and balances focuses on the desirability that the
congtitutional order, as a totality, prevent the branches of
government from usurping power from one another. The system of

checks and balances operates as 2 safeguard to ensure that each

12008 (1) SAZET (GO
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branch of government performs its constitutionally allocated

function and that it does so consistently with the Constitution.

42, The court a quo ought to have held that the separation of powers principle

cannot serve as an ouster:

“[Wihile the doctrine of separation of powers is an important one in
our constitutional democracy, i cannot be used to avoid the
obligation of a court fo prevent the violation of the Constitution. The
right and the duty of this Court fo protect the Constitution are
derived from the Constitution, and this Court cannot shirk from that
duty. "2

43. Thus, the court a guo erred in dismissing CALS application and was obliged
to make a declaratory order in terms of section 172(1)(a) of the

Constitution.

44, The court & quo ought to have exercised its powers under section 172(1)(b)
io make any order that is just and equitable. Such power includes
suspending the declaration of invalidity to give the legislature time to cure

the defect.

45, The court a quo ought to have considered and applied the decision of thig

honourable Court in Dawood and Another v Minisier of Home Affairs;

"= Doctors for Life Internationat v Speaker of the National Assembly and Others (CCT12/05} {20061
ZACGC 11; 2008 (12) BCLR 139¢ (CC); 2006 (6) SA 418 (GC} pare 200.



Shalabi and Anocther v Minister of Home Affairs; Thomas v Minister of

Home Aiffairs and Others'® where this Court heid:

"It would be inappropriate for this Court io seek o remedy the
Inconsistency in the legisiation under review. The iask of
determining what guidance should be givenn fo the decision-
makers, and in particular, the circumstances in which a permit may
Jjustifiably be refused, is primarily a task for the legisiature and
should be undertaken by it. There are a range of possibiiities that
the legislature may adopt to cure the unconstitutionality. For
example, the legislature may decide that it is not necessary for
foreign spouses of persons permanently and lawfully resident in
South Africa to possess valid femporary residence permits while
their applications for immigration permits are being processed.
Another alternative wouid be for the legistature to provide an
exhaustive list of circumstances that it considers would permit an
official justifiably to refuse fo grant a temporary permit. There are

almost certainly other afternatives as weil.”

48, The court a quo ought to have provided temporary guidance to the officials
as to how Parliament’s discretion should be exercised. As a result, the court
@ quo aught to have given a temporary form of relief, leaving it to the

legislature o determine the final text of the corrective decisions.

47, This failure to consider the expert evidence of Prof Omar amounts to g

misapplication of both the law and facis of the case by the court 2 quo.

122000 (3) SA 836,



RULE 19 REQUIREMENTS

48.

This application for leave to appeal was precipitated by the directions given
by the Registrar of this Court on 18 October 2024 when CALS had
preéented for filing its Notice of Appeal in terms of Constitutional Court Rule
16(2) and 16(3). The circumstances that gave rise to the Notice of Appeal

are as follows:
48.1. CALS was the third applicant a quo.

48.2. In its judgment and order, the court g quo make a declaration of
constitutional invalidity in terms of section 172(1)a) of the

Constitution.

48.3. CALS, being a party with sufficient interest in the order, sought to
appeal two issues — i) the dismissal of CALS' application & guo; and

if) the terms of the declaration of constitutional invalidity a quo.

48.4. The first and second respondents, Embrace and IH, have applied
to have the declaration of constitutional invalidity a quo confirmed

by this Court.

Upon presentation for filing of the Notice of Appeal, the Registrar refused
to accept the Notice of Appeal and advised CALS that a full application on

notice of motion needed be filed, hence the present application.



51

52.

53.

54.

I have already outlined the decision against which the appeal is brought,
and | have set out the grounds upon which such decision is disputed in

paragraphs under the heading “Grounds of Appeal”, above.

This application raises a constitutional matter — how consent as a
definiional element of rape infringes upon prohibited grounds under
section 9 of the Constitution. This matter goes beyond the parties in this

case and is of great public importance.

The court a quo recognised this as it begun its judgment by stating that that
the application seeks to challenge the constitutional validity of sections 3,

4,5,6,7,8, 9and 11A read with section 1(2) of the SORMA.

CALS’ application at the court a quo went beyond questions around mere

policy decisions or methods of legislative interpretation.

The nature and extent of gender-based violence in South Africa can be
understood in its historical, political, and social context. South Africa is a
relatively young democracy that achieved liberation from the oppressive
racial regime of apartheid in 1994. South Africa has one of the most
progressive Constitutions in the world. Despite this progressive
Constitution, the levels of gender-based violence in South Africa are

extremely high.



56.

57.

58.

The impact of the joint legacies of colonisation and apartheid on Black
women has been ic increase their vuinerability to gender-based violence.
The intersection of patriarchal traditions with cultural and religious customs
has tended to subordinate women of all races and classes, with vicience

being embedded in sexual relationships.

South African women’s vuinerability to sexual violence is compounded by
secondary fraumatisation and victim-blaming because of the extent o
which coercion has been normalised. Official statistics for sexual offences
reported to the South African Police Service for the period of 2023/2024

were 53 498.

South Africa fits the definition of a rape-prone society, that is, one in which
women have limited power and authority, men enact notions of masculinity
based on machismo, and there is an acceptance of high levels of violence

as ordinary thing.

Rape must thus be understood within the context of the very substantial
gender power inequalities that pervade society. Men's control of women
and nofions of men’s sexual entitiement feature strongly in the dominant

social constructions of masculinity.
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61.

62.

63.

64.

In South Africa, sexual and physical violence against women is used as

strategies of control and this honourabie Court has confirmed this.™

Research studies suggest that experiences of non-consensuai sex are very
common. There is a high prevalence of marital or dating sexual coercion,
especially amongst adolescents. The experience of coerced sex at some

stage in a South African woman’s life would appear to be the norm.

The issue of consent is central at all stages in determining whether 3 rape

occurred.

The South African government has shown its commitment to dealing with
viclence against women through a range of policy and legislative

Mmeasures.

Section 12(1)(c) of the Bill of Rights in the Constitution explicitly guarantees
the right to freedom from all forms of violence from either public or private

sources.

South Africa’s foray into rape law reform must be placed in the context of
similar reforms in other countries. Recent attempts at reform of consent in
ather jurisdictions have worked in fwo ways broadly: sither consent has

been removed from the definition of rape, with a shift of attention from

" See for example Tshabaiala v S; Niwli v 8 (CCT323/18; COTag/ 19} [2019] ZACC 48, pars 1.
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87.

consent to coercive circumstances, as was implemented in Michigan, New
South Wales, and Namibia; or consent has been defined io mean free or
voluntary agreement with a non-exhaustive fist of contexis that vitiate

consent, as pursued by the UK, Canada, and South Africa.

In South Africa, the element of consent was ultimately retained in the

definition of rape and other sexual offences.

The original intention of the South African Law Reform Commission
("SALRC”), in initiating its review of the law of rape was that consent wouid
no longer be an element of the crime (although still defence) and that the
focus would be instead on coercive circumstances. The Commission noted

in this regard that:

“A shift from absence of consent to coercion represents a shift
of focus of the utmost importance from the Subjective state of
mind of the victim fo the imbalance of power between the parties
on the occasion in question. This perspective also allows one o
understand that coercion constitutes more than physical force or
threat thereof, but may also include various other forms of
exercise of power over another person: emotional,

psychological, economic, social or organizational power.”

The list of coercive circumstances that was envisaged included the use of
force, threat of harm and abuse of power or authority, as well as unlawful
detention and circumstances pertaining to fraud and capacity.
Significantly, the notion of abuse of power or authority that the Commission

identified and supported is wider than in the preceding case law, as it
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69.

70.

72

envisages a range of contexts where abuse of power can be Tound o hava

taken place other than in an institutional setting.

The objective of a reformed law is for courts to recognise the dangers of
resorting to stereotypical notions that work to strip women of their

autonomy.

Catherine MacKinnon, however, points out that the problem with the use of
a consent standard in the law of rape is that it does not look to see whether
the parties were social equals, nor does it require mutuality or a positive

choice to engage in sex.

It certainly does not take account of gendered power relations. MacKinnon
points out that, “until equality exists not even ‘ves’ can reliably mean ‘yes.’
‘Yes' can be coerced. It can be the outcome of forced choices, preciuded
options, constrained alternatives, as well as adaptive preferences

conditioned by inequalities”.

Consent in the law of rape envisions instead the stereotypical dominant
submissive model of sexuality: men press on and women either acguiesce

Or resist.

Consent is then proved if the person being acted upon does not say no. In

fact, it often even inciudes saying “no”. As iliustrated in S v Zuma case,’®

& v Zume (JPV325/05, JPY325/05); [2008] 3 All SA 8 (W),
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75.

76.

‘no” is not enough for courts, which infer consent from incidental factors

like dress and failure fo resist.

Secondly, by requiring that the agreement be, in the alternative, uncoerced,
and by setling out a no exhaustive list of the circumstances in which
voluntary (free) agreement will be absent and coercion will be deemed to
have occurred, including use of force, threat of harm, and abuse of power
or authority, SORMA recognises that there are circumstances where

consent is vitiated, where “yes” cannot be said to mean “yes”.

This legislative regime symbolises a shift in how we understand rape in the
context of South Africa. Neither implied consent nor coerced consent is

considered a valid form of agreement to sexual interaction.

By deeming certain circumstances to be coercive and thus evidence of
non-consensual sex, the law recognises that an imbalance of power
between the parties can operate to vitiate consent, such that the victim has

submitted, not consented, to the act.

This focus on context has the potential to allow us to redefine rape to take
account of the reality of women'’s lives on an individual leval and on the
level of systemic inequality, giving effect to the right to gender eguality. As
submitted by the Commission, it also “allows one to understand that

coercion constitutes more than physical force, or threat thereof, but may

[§5]
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also include various other forms of exercise of power over another person:

emotional, psychological, economic, social or organizational power”.

Thirdly, in interpreting coercive circumstances, our starting point is that
South African law currently recognises circumstances, our starting point is
that South African law currently recognises that coercion goes beyond the
listed grounds of use of force or threat of harm. Regarding the latter,
criminal law scholars in South Africa have argued that the listed ground of
“threat of harm” can be interpreted to include emotional harm or economic
hardship. For example, it is argued that threat of violence against another
in a close relationship or threat of the loss of a job should be recognised as

duress that negates consent.

South African courts have also recognised that abuse of power or authority
can vitiate consent. There are several early Appeal Court cases in the
Appellate Division where the accused, instead of relying on physical force
or threat thereof, abused an imbalance of power between himself and the
victim to force the victim to submit to sexual intercourse R v Swiggelaar'®
In S v Volschenk," the threat to lay a criminal charge by a policeman
vitiated consent. In S v S, the policeman made no threat, but the woman

believed he had the power to harm her

® R v Swiggelaar 1950 1 PH h61 (A).
7 S v Volschenk [208] 1968 2 SA 283 )

1@,

S 707 (2) SA 501 (AL
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81.

82.

As the courts have already recognised the effect of an imbailance of powser
on consent in an institutional or organisational context, developing a
widened interpretation of abuse of power as envisaged by the SALRC to
include emotional, psychological, economic, and social contexts is the next
step. It is argued that the SALRC formulation of abuse of power or authority
can, and should, be interpreted to take accouni of unequal power in
relationships as well as systemic power imbalances, in particular those
generated by the economic vulnerability of women in situations of poverty
and inequality. It entails developing an approach that takes account of the
many ways in which women, especially young women in South Africa, are
rendered vulnerable to sexual violence. A significant proportion of sexual

coercion is committed in dating and marital relationships.

While women are in theory protected from these acts of sexual violence by
the law, in practice police and other players in the criminal justice system

are reluctant to believe such claims.

it is up to the courts o recognise the dynamics of unequal power that may
prevent women from saying no in these situations, and how economic

dependency makes it even harder for women to say no.

it is nevertheless important that we adopt an approach that has as its
starting point the inherent inequality of women in the context of rape. The
enquiry into whether voluntary consent was obtained would form part of the

broader enquiry into coercion and context.
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85.

In 2008, the Supreme Court of Appesl case of S v Egglesione,” decided
before the implementation of SORMA, provides an example of such an

enquiry into context.

The accused was charged with kidnapping and subjecting the women to
several acts of indecent assault and rape. The SCA, in considering the
issue of consent, clearly rejected the notion that consent could be inferred
from the fact that the women had stayed at the venue voluntarily or from
their passive submission to the sexual acis perpetrated upon them by the
accused. The court also held that a negative inference could not be drawn
from a failure on the part of the complainants to report the rape to the police
at the earliest. opportunity. Thus, in the absence of consent from the
complainants, the court rejected the accused's defence that he was
“training” the women. The court instead explicitly took account of how
poverty rendered the women vulnerable, holding that he “had targeted
young women who would respond to the prospect of making money due to

their poverty "

What is envisaged here is that the court would be enjoined to interrogate
the circumstances in which the rape occurred. What would be required of

the court is an understanding of the circumstances of the case within the

8o
Tk

v Egglesions [2008] 4 All SA 207 {SCA).
i pare 27,



wider context of unequal power relations, gender inequality, poverty, and

vulnerability.

&6. CALS does not intend to for leave fo appeal or special leave io appeal to

any other court.

CONCLUSION

&57. I submit that the issues raised in this application trigger this Court's appeal
jurisdiction under sections 167(3)(b) and 172(2)(d) of the Constitution. 1
submit further that the issues raised in the appeal have reasonable
prospecis of success, and it would be in the interests of justice for leave to

appeal to be granted.

88. CALS contends that an order granting leave to appeal, and upholding the

appeal, as fully set out in its notice of motion, is warranted.

89. Wherefore | pray for an order in terms of the notice of motion.

3H’éENA JUSTINE SWEMMER

The deponent acknowledged that she knows and understands the contenis of this affidavit,
which was signed and sworn to before me at on this the 21 day of OCTOBER 2024, the
regulations of Government Gazefie Notice No. R1958 of 21/7/72 as amended and
Government Gazetie Notice No. R1648 of 19/8/77 as amended having been complied with.
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nEroguction

il This application seeks fo chailenge the constitutional validity of sections
. Poaa N ] 12 . ~ 4 Y £ -~ FR I T ~ s YL o o o o

3,4,5,6,7,8,9 and 11A read with section 12} of Criminal Law (Sexual Offerices zna

Related Matters) Amendmen Act 32 of 2007 (the Act). The absence of consent is
constituent in this matier, to the extent that the Act does not criminalise sexuai viclence
where the perpeirator wrongly and Unreascnably believed that the complainant

consented o the conduct in Guestion, therefore enabling the accused to successuily
g i

avoid conviction on the grounds of the subjective belief that consent was given.

2] The third applicant ‘s relief deviates from the refief sought in the main

pplication. The third applicant seeks to remove the definition of consent as an

a1

slement of sexual offences in terms of common law and the Act. It submits that the
inclusion of consent as a definitional element is an unreasonable limitation of rights to
the individual {predominantly women, gender-diverse individuals and children) o
equality before the faw as well as limitations on their intersecting rights to dignity and
0 be free from all forms of violence.

T

~
G

freeney

he Minister of Justice and Correctional Services, the respondent herein,

Tt

Opposes this application.

"{".’
H

1e pariies

Sev—

4 The first apolicant is the Embrace Project NPC {(Embrace), 2 non-grofit

Tt

company that aims i “creatively combat gender-based viclence and femicide

("GBVF®Y through a marriage of art and advocacy. Embrace focuses an raising

or

ewareness around the root causes and prevalence of GBVF in South Alfrica throug
its social media presence. it is dedicated o effecting real socia; change, by using art
&8 a medium of healing and expression while simu!’zaneousiy working at chanoing the

narrative of violence and disempowerment by, among other things engaging in

law reform srocesses. The first applicant brings this application in three

citimels Firaths e ite i " - v e § : om N o ol bl o e g
cepaciies’: firsly, in its inferest as an organisation dedicated ‘o combatiing BV

* Secion 38(z, (o) ang (¢} of Constiisiion of the Republic of Souih Africa, 1868,



s £
L 1ormms of sexual

[5] The second applicant, Inge Holz fager {Ms. Holztrag ger), brings the appiication
in her capacity and in the public interest as an aduj female student. Ms. Holztrager is
a viclim of rape and was the complainant in S v Amos? which was heard at Pretoria
Regional Court before Magistrate Yolandi abuschagne. The accused was acquitied
as a result of the current legal position of the subjectzve belief test regarding the
requirement of consent in rape cases. The first and second applicant will be referred

to as the “applicants” throughout this judgment.

{6l The third applicant is the C Lentre for Applied Legal Studies { (CALS), admitted as
ar intervening party. The third applicant intervenes in the public interest and on behalf
of its clients. CALS has assisted clients in navigating the criminai justice system in
instances of various sexual offences. It has been involved in various research ouiputs

relating to sexual violenc ¢e, and it has also been an amicus curiae in many leading

Gases pertaining o sexual vicience.

[71 The first respondent is the Minister of Justice and Correctional Services, cited
as the Cabinet Member responsible for the administration of the Act. The second
respondent is the Minister in the Presidency for Women, Youth, and Persons with
Uisabilities, a2 member of the Cabinet whose mandate includes helping combat

gender-based viclence. The third respondent is the President of the Republic of Scuth

Africa, cited for the interest he may have in the subject matier of this application.

8] The Centre for Human Rights (CHR) and Fsychological Society of South Africe

&s the first and second Amici Curige (Amici). CHR hae a

substantial inferest in this matier ag an activist for human rights and the righis o
wWomen i Africa. CHE ig o pioneer in human fights education in Africa and works

\ - Ly € q - s o~ L o e 2 o dm . <
towards = grezier awearensss o human fgnis, the wide dis semination

P, e gmesl L, o b e 4
ovement of the Tgnts of wom

Bl 1.




professional association that has been a voca and

Gvocate for the discipfine of  psychology on matters periaining t

mental health ang psychological well-being of South Africans, PsySS8A is also homs

CCQ

o 2 wide range of speciaiised divisions, inciudi ing the Sexuality and Gender Ulvision

and the Trauma and i iclence Division. The Sexuality and Gender Division of PsyS3a

4 ! £

aims o promote = psychological understa %dmg of the fislds of sexuality and gender

h

diversity whiist the Trauma and Violence Division zims to bromote the minimz’sa?éc;

,.4.

viclence in soci ety and psychol ogical harm due to Exposure to potentially fraumatiic

% 4,
Svenis.

[18] Accordingly, the terms “victim," "survivor" and/or complainant, will be used
intes’changeabiy to refer {0 persons or a persen who have been faped or sexually
assaulied in this context, and the words “ac ccused” and/or ‘perpetrator” will be used {o

refer to persons or a person who committed the sexual offence.

[11]  The salient facis Gt this case are based on the alleged shortcomi ings of the Act.
Currently, the standard of fault in sexual offence es defined by lack of consent in terms
H1A of the Act is that of © intention”, with no g qualification

&8 10 the reasonablensss of @ mistaken helief in the presence of consent, The Act

. . TR e — + S oo, M. t3 £
igrores the possibitity of an chjective fest for ault, in respect of sexy ial offericeg
dafined by lack of consent. C@nsequenﬁy, afl Unreasonable balief in the presence of

3

consentis e defence. The Siate bears the extraord dinarily high burden o prove that the

i - 4 - g 1 - Lo by s < \ - .y -
2CcUsel’s claim thet he was uncer the imp e88ic that Sonsent nad bean gi '!E' is not
o~ L1, bnby g g ! - af i~ Y T Y WIS S
:3630?351}1 DOSsIDy frue. Fo exampie, in ¢ sase where the CoMmpainant knew gt

b o et ben o ke 4 b i L X e

tiacker (which is the vast maiority of cases of
I oo PR $8e s - bt o e & $ Pron By 53 e o e S 8 &

dict not o i “‘»!S‘ E—I ¢ resist o isuasy RICIest ot consented fo SOMe hut not Sther mtimate
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U121 This was bome out in Coko v 5% and Ms. Holztrager's case. in Coke, the court

1 o

Svertumed an accused's conviction of naving raped his then-girffriend. Ths

D
<
W]
o
D

were both 23 vears old ot that time. While af the accused’s residence for an intimate

evening, they had agreed that they would not engage in penile-vaginal sex because
the complainant hag fever done it before and had said she was not ready to do so.
They only agreed on, oral sex, but the accused performed penile-vaginal sex on the
complainant and claimed that the complainant's body language gave tacit consent 1o
benetration. The complainant contended that she asked him to stop because he Was
hurting her, but the accused claimed that he took that to mean that he must stop
momentarily for her to become comfortable 5

13]  The accused was convicted of rape by the Magistrate court, but on appeal, he
was acquitted because his Version was reasonable and possibly true, although his
explanation was improbable. The court found that the complainant had not objectively
consented io penile-vaginal penetration. However, the State had not proved beyond a
reasconable doubt that the appellant's version that he genuinely befieved that there

was al least tzojt consent, was false 6

(141 In the second case, Ms. Holztrager was raped in 2018 by a man she met
through an online dating site. The man invited Ms. Holztrager to his home for g party,
only to find out when she arrived that there wag never a party, she was the only guest,
Ms. Holztrager suffered an ordeal at the hands of the man that night and later at the

hands of the criminal justice system which accepted the version of Perpetrator rather

than that of the victim 7

i© court acquitted the accused on the basis that Ms, Holztrager had nes

[
oy
[

objectively consented fc the accused’s benile penetration of her vagina and anw
she nelther physicaily resisted nor loudiy protested. The State did not exclude the
possibility that the accused cic not hear her say “no” and did not prove bevong
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fezsonahle doubt gl he accused was eware ihat Se was not consenting, =L
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* Founding Affidavit at para 45 .47,
¢ Founding Affidavis I Dare 48 -0,




‘It s arguable that in & situation as infimate and mutual as sexual intercourse wherg

the whole legality of such act is premised on the consent there should be 2 moral
bligation 1o take the minimal step of ensuring that such act is indeed consensual. in
my view, criminalising conscious advertence to the possibility of non-consen: but
excusing the failure of the accused o give minimal thought to consent at all io the
extent thai such co mplainant could be said io be completely ob;ect:ﬁnd s arguably
conirary fo the right of such complainant to have his or her dignity protected and
fespecied as envisaged in the bill of rights that form part of the Constitution of this

couniry .”

[18] In support of their submission, the applicants also presented reporis and

inquiries made b oy the United Nations Special Rapporteur on Viclence against Women
and the United Naztiong Committee on the i fimination of Discrimingt G ggainst

Wormen ("CEDAW™, which Spechiically focused on the levels of domestic viclence in
South Africa, that there are low levels of prosecutions and convictions in such cases?
Gn this basis, ¢ fthey submit that South Airica is in violations of its obligations as »
sighatory to CEDAW. Sor example, CEDAWI0 reported that:

“The State party is in viola tion of the foliowin ig aricles of the Conventior:

(&

by,

{3

{d) 1 and 2 (b), (c), (&) and (f), read in conjunction with 3 5 {a), 12 and 15, for

failing i systematically prosecuie Cases of rape and domestic vidlerice ex officic and

snsure thai questioning and evidence collection in dom nestic viclence cases ar

@

influenced by disaréminaiaw stereciypes and that women's and girls’ testimoni igs =g

periies or witnesses are given due weight

EDAW/C/ZAE)
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s read it conjunction with 5 (8), 12 and 45, for falling o zomaph

[4x]

with its due diligence obligation ic sffectively investigate, prosecute and punish cases
of domestic viclence, including sexusi viclence, and o orovide effective fepearation o
victims; provide ma indatory, systematic and gifective Capacity-building for the iudidary
and law enforcement bodies o the strict application of legislation prohibii Ing su
violence and on gender-sensitive methods of ,nvesﬂga‘{lon cross-examination, sasa

management and evidence collectiory; and raise their awareness o sliminsie gender

L

bias and discriminatory ste rectypes.”

[¥77 The report aiso highlights that sexual viclence has dire conseguences for the
victim, which includes, am nongst other things, sexually transmitted infections {(STh,

unwanted Pregnancy, post-traumatic disorder, short or iong-term physica I damage,
riscarriages, stillborn chiidren, and abortions.""The courts have also noted th at the
number of sexual vislent crimes is iner easing and placing a premium on the right o
equality and the right ic human dignity.’2 Sexual violence is a horrific reality that
continues o plague this country. ', This is also confirmed by the statisties delivered
by the Minister of Police on 3 June 2022, as evidence of the increase of sexual
violence in South Africa, The Minister reported that between April and June 2022, 8

516 rape cases were obened with the South African Police Servicas.

The appiicants’ subinissions on how the Act violaie the rights.

{181 The applicants submit that the Actas it presently stands, violaies the righis of
victims/ compia ainants, most Y women, fo eou uality, dignity, privacy and freedom and
security of the person, by permitting a & person to rely on a2 subjective belief of consent

when engaging in a sexual act with another person. They rely on Masive v Di recior of

Fublic Prosecutions i rstoria {The State) and Another,* in which the crime of rape

Was recognised as ghother example of & breach of the right to bodily integrity and
freedom ang securlty of the person and & right to be protected from degradation and

EANNT) I o H

‘Uriher aisproportionately affects women specifically, thereh:
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{197 The abiicants further submit that 8 entrenct m”?g of fape myihs, fape culiure,

. fe o, phmss i~ oy g o e D Fenr —— : R T S
apbe siersolypes, are Lrevalent in South ~ica, and are & equently parpetusiad not

o~ H -~ o ST AP S Fem bl s ("-.."5, —~ oy Fhm e e - .
oy In sOciely out also in e couris. thisis fueled | 2y the miscon weeption g a person

IOF rape 1o be seen o have taken vlace.

A

must be subjected o viclence or threats
Further, consent ie assurmed uniess the victim physically resists, if there are na signs
of resistance then it is assumed consent was given. This obser vation was made in an
unreporied case of S v Sebaeng’s where the court said that there was no mention of
the complainant fimping or crving or anything of that king from the & complainant. More

concerning is the myth that once =z person consenis o one sexual act, they

Lol
%,

automatically consent to everything, and this cannot be withdrawn, and that foreplay
is another form of consent. Another perpeiuated fape myth that fuels the misniomers
around consent is that sexual offenders are always violent monsters, this line of
thinking ignores the fact that usually sexual offenders are fathers, uncles, bosses,

husbands, co lleagues ang lovers, they are often the people close 1o the victim

ey

20 The applicants also submit that the Act further perpetuates victim blaming, in
that, there are Courts that find that a victim or survivor objectively conses tted fo

penetration because they had no physical injuries, did not call for heip, wore fevealing

o

clothes, flirted with the accused, or perhaps even engaged in foreplay. If the accused
had suéajec’céveiy perceived that there was ooy nsent from one or more of these myths
then he may be acquitted. Most of the time, the victims of sexual violence do not fight

or flee, they freere the Courts ought nct to infer consen it from thelr silence or r Lassivity
but allow the accused to subjectively cong ude that the victim’s actions mean consent,

)

This is an indication thatthe Act compels the courts io treat subjective belief g

)
-
5}
.
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F the acclsed (whether he should have done more © make sure that the
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VICHm was fresly Comiortably, and continucusiy consenting),
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the impugned provisions, by failing o include the objective tegt infringe the

constitutional rights of the victims of sexual viclence,

The third applicant’s Subrmissions

Eo T
L4

"

ey

1 As alluded 1o abcve, the third applicant in their afternative stance submits that
the retention of consent as a definitional element in sexyal offences allows for the
perpstuation of discrimination against victims/survivors’ rights under the Constitution,
Amending or fixing the mistaken belief in consent defence will not alleviate the problem
ina constitutionally sufficient way. The third applicant relies on the expertise of
Professor Jameslah Omar (Prof Omar) who argued that consent is 3 deeply contestad
issue and g primary point of contention in rape cases. This has been g discourse by
iumerous scholars who condemn consent ag having a ds’scriménaiory impact on the

victim as it forces a trial to focus on the conduct of the victim.

23] The definitional element of consent places oo much emphasis on individual

autonomy. Usually, the victims are the vulnerable members of the society (women ang

children), they do not enjoy the freedom o exercise their autonomy in a wey that they

t 3

tan refect sexual adtvances. The law imposes a freedom 10 exercise auionomy and an

Py

expressive approach to consent where victims are deemed io have an auvionomy tha
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g number of complex and intersecis ! variables that can affect how ndividuals
communicate their wil iingness or unwilli ihgness fo participate in 2 sexual &ct, or o

withdraw their conse ent, either verbally or non-ve rbally.

[25] Peritraumatic fesponses that can be experienced by survivors of rape are
varied and can affect an individual's ability o communicate their willingness or
unwillingness to participate in a sexus! conduct or {0 withdraw either verbally or non-
verbally. Cne of them is the “defence cascade”. this is a progressive defence or fear
responses in humean beings when eXposed to traumatic events and it is characterised
by physiological chan iges that can be experienced as being overwhelmed and out of
the individual’s conscious control. in these circumstances the victim can be aroused,
to afiow the body to deal with the perceived danger, fo fight or flight which are an active
cefence response charauierised by  coordinated emotional and Lehavioral
physiological respor nses; o "freeze”, also known as ‘attentive immobili ity” which is alsc
Known as transient adaptive response; tonic immobility which can occur when threat
to Ife escalates; and coltapsed immunity described by a sudden drop in one’s heart
rate. Survivors of fape mostly employ a non- -physical active behs aviour, these

‘esponses include inter ali 2, attempts to reason with the perpetrator or crying. For

S)J

some suwimrs; niot resésiéng sexual assaultis a form of survival mechanism io mitigate

261 Secondly, the amici further analyse the legal concept of consent in South Af
and canvass how ha ardwired peritraumatic responses to rape can | ncapacitaie victime.
rendering them unable o articliats verba! or heha avioral responses during an aftack.
The amici refer o reievant South African judgments o demonsiraie the current

postion and need for ceveichments in law which factor in peritraumatic fesponses

P s o . Tomme e SR am I F e o fouf 1 VHE et o £ 5 . . ; o Dy ) B
Wheh assessing conser:. The amics nave noted that the courts have fecognised thet
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submission to sexual act will oniy be regarded as “the abandonment of outward

ne intimidates another with a view to induce them to abandon resisiance

o
@
)
@
o
3
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and submit to intersourse o which they are unwilling ic participate in. Currentiy
responses of passivity and submission are not assessed in relation o other forms of
sexual violence more especially in infimate pariner relationships, and ihese varied
psychological responses must be taken inio account by courts when assessing

consent in a range of rane and sexual assault circumstances.

[27]  Thirdly, the amic discussed how the defence of mistaken of belief is more likehy
o be raised when survivors exhibit more “passive” peritraumatic responses io rape.
With this backdrop, the amici submit that there is a need to consider peritraumatic
fesponses 1o sexual assault and rape even where an accused rajses the defence of
mistaken belief. Looking at the Coko case as mentioned earlisr, the high court ruled
that an individual's mistaken belief in consent to penetrative sex could sarve as =
legitimate defence. Essentially where a survivor responds to a sexual assault in the
form of passive peritraumatic fesponse, an accused is more likely to succeed in raising
the defence of mistaken belief and once this defence is raised, the focus ought to be
placed on assessing what actions led to the accused believing there was consent
instead of Separately assessing whether valid consent was in fac present.
Peritraumatic fesponses are not adequately considered by our courts and o continue
with this stance wili he ‘o ignore the well-established psychological findings on

peritraumatic responses, Raising a defence of mistaken belief cannot be allowed i3
| o g
£

hese views by the amic/ seems ¢ support
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the respondent submif
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the current iegisiative
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8 anc sateguards the rights of the VICtims o

c
because I inciudes consent as an element of rape. This ic illustrated by the

1

ne legislation relating tc sexual offences being reformed even
before the promuigation of the impugned provisions. The respondent refies inter alia

paragrapns in Masiya' sbove to support the contention that the lawy has
since evolved, where the court held that the current jaw of rape has been developed

to an extent that, husband can be charged for raping his wife, and = boy child is

O
1]
o3
4]
0

Capable of committing rape. Amendments were made regarding the law of evi

in relation 1o sexual offences.

[29]  The Act consolidates laws relating to sexual offences and repeals the common
law definitions of rape and indecent assaul by replacing them with expanded siatuio

offences and also creates new statutory offences which includes children and persons
with disabilities and improves functions of the criminal justice sysiem through
synergies with stakeholders and protects victims of sexusl assauil. However, the
respondent submits that the Law Commission did not give an unequivecal affirmation
to excluding consent from the definition of rape but deferred to Parliament and that #
Is important that courts do the same. He further submits that the recommendations are
aligned with the infernational standards, and that this is evident from the amendmenis

§

that were effected to the faw, and that the legislature has kept ug with the evaiution of

port

violence.

law relating to sexuz
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open democratic society has
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ad on human dignity, e
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and i accos dance with section 38 of the Constituti N,

The faw

311 The applicanis submit that the Act is unconstitutional and invaiid as i fails 1o

ey

accomimodate the possibility of an objective test for fault in respect of sexual offences.

4

3

The provisions of the Ac read as follows:

“1 (2} or the purpose of sections 3.4,5(1),6,7,8(4 ).8(2},9, “consent” means
xfouma:y or uncoerced agreement.

3. Rape. —

Any person {"A"y who uniawfuily and intentionally commits an act of
sexual peneiration with 2 complainant (“B"), without the consent of B, is
guilty of the offence of rape.

& Compelled rape. —

Ary person ("A”) whao unlawfully and intentionally compeis a thirg
person ("CY), without the consent of C, to commit an act of sexual
penetration with a complainant {"B"), without the consent of B, is guilty

,.

o7 the offence of competied rape.

= Sexuai assault, —
{1} A person ("A"Y who uniawfully and intentionally sexually violates =
compiainant {(“B”), without the consent of B, is guiity of the offence of
sexual assault.

& Compelled sexual zesau
A person (A A% who uniswiy ity and intent ionally compels & thirg DerEon
UG vithout the consent of C. fo commit an act
& complainant ("B, withou T the offence of
compelled sexual assaui

7 Compelled self-sesa assaull, —

. oohe .
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{'B"), without the cone nt of B, to—

{a} engage in—
8 masiurbaticn:
(i} any form of arcusal or stimulation of 2 sexy I naturs of

{iii} sexually suggestive or lewd acts, with B himself or
herseif;

{6 Sngage in any act which has or may have the effect of sexually
arcusing or sexu ally degrading B: or

{c) cause B to penetrate in any manner whatsoever his or her own
genital organs or anus, is guilty of the offencs of compelled self-
sexual assauli,

Compeiling or causing persong 18 years or oider to withess g sex val

offences, sexual acis or self-masturbation-—

{H A person (“A”) who uUniawfully and intentionally, whether for ihe
sexual gratification of A or of 2 third person ("C" ornot, compeis
T causes a complainant 18 years or older ("B"), without the
consent of B, to be in the presence of or waich A or C while he,
she or they commit 3 sexual offence, is guilty of the offence of
compelling or causing person 18 vears or older io wiiness a
sexual offance.

(2} A person (“A") who un awfully and in entionally, whether for the
sexual gratification of 4 or of a thirg person (*C™ or not, compels
O causes g complainant 18 years or older ("B"), without the
consent of B, to be in the presence of or wartch—
&) A while he or she engages in a sexua! act with © or
another person (“D™); or
{5 C while he or she engages ir 2 sexusal gof with Dlsguily
of the offence of compeiling or causing z perso 18
yeare or older o withess a sexual act
{3 £ person (A7) who unlawfully and intentionally, whether ic ne

sexua! gratification of 2 or of 2 third persan ¢

[, N 0 " ’
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Or she & Cages 1 zn act of sai-masturb Sauon, s guilhy

offence of compe?éiﬁg Cr causing a person 13 vear

Exposure or display of or causing exposturs or display of genita organs,
anus or female breasts o persons 18 years or older {“fl ashmg o

A person (“A”) who C unlawfully ang intentionally, whether % or the sexual
gratification of A or 0f 5 third person ("C”) or not, EXposes or displays or
causes the exposure or display of the genital organs, anus or female
breasts of A or C 1o 2 con*ofamam 18 years or older (“B") without the

osure or d,splav of genital lorgans, anus or female breasts 1o g

& 8y

'C?

person 18 vears or older,
Harmful disclosure of pornography

A person (‘A)) who uniawiully and i intentionally discloses or catises the

disclosure of bornography in which z person ('B') appears or is

described and such disclosure—

{a) takes place without the consent of B; and

)] causes any harm, including mental, psychologicai, physical,
sccial or econormic harm, to B or any member of the famil v of B
or any other person in a close relationship to B is guilty of the
offence of harmful disciosure of pornography.

A person (‘A)) who unlawf ully ang intentionally threatens o disclose or
threatens to cayss the disclosure of pornography  referred to
i1 subsection {1) and such threat causes S, Or such disclosure con Lid
‘eascnably be expected to tause, any harm referred io in subseaction
(1) (B, is guilty of the offence of threatening to disclose pornography

that will cause iarm.

A person (‘A who unlaw viuliy and intentionally threatens [Xe} dfscéo&e or

threatans of porn 1ography
Tt SUDSESHO taining any advs

- any other person in
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[33] The applicants submit that this infringes the constitutional righis of the victm
especially women—io squality, human dignity, privacy, bodily and psychological
integrity, freedom and security of the person which includes the righis o be # ee from
all forms of violence and the right not to he treated in a cruel, inhuman or de grading
way. These rights underlie the applicant's Case, and they continue 1o be violated under
the Act.

[34]  The third applicant submit that the retention of consent limits the right to equaiity
&s set out under section 9 of the Constitution. The relevant prohibited grourds under
section 1 of the Promotion o of Equality and Prevention of Unfair Discrimination Act 4 of
2000(PEPUDA), inciude: gender, sex and sexual orientation. Sexuai offences are g
form of gender-based violence and this has been acknowledged in S v Tshabalainte
and AK v Minister of Pojice™® that gender-based violence is & form of discrimination as
defined by the UN women as a harmiful act directed at an individual or groug of
individuals based on thair gender and it is rooted in inequality, abuse of power and
harmiul norms. CEDAW aiso defines gender-based violence azs = discrimination
against woman which aims o inhibit wormen’s ability to enjoy their rights and freedome

n

Of & basis of equaiity with men
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Hhat women are the majority victims of sexual offence in South Africa,
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uniair and discriminatory.

[36]  Whilst the submissions and the iogic thereof by the third applicant zre
understandable, in the context of the present application, they are not susitainable due
to the fact that “consent” in the definition of rape and the other offenices is inciuded as
a policy decision by the South African Parliament. That gecision accords with
international practice (see footnote 39 below at para 65) The proposition, therefore,
by the third applicant would fall foul of the doctrine of separation of powers, The
Constitutionai Court is not likely to confirm an order with that as g consequence.

Analysis

[37]  Our couris have considered the manner in which some of the rights embodied
in the Bill of Rights are trampled upon by a variety of sexual offences. The present
application seeks to add another dimension to the manner in which the Act
exacerbates the situation and further tramples on those rights. | wish io refer to just
two of those cases which | just referred to. The Constitutional Court in the Masjya20

case mentioned above helgd:

‘With the advent of our constitutional dispensation based on democratic values of
human dignity, equality and freedom. the social foundation of these rules has
disappeared. Although the great majority of females, for the most part in rural South
Africa, remain frapped in culiural patterns of sex-based hierarchy, there is and has
been a gradual movement towards recognition of 3 female as the survivor of fape
rather than other anfiguated interests or societal morals being at the core of the
definition. The focus is on the breach of ‘a more specific right such as the right to bodily
integrity’ ang security of the person and the right to be protected from degradation ang

-

abuse. The crime of fape shouid therefors be seen in that contax "

D,
jeel

“~ Eee Masiva above.
d at para 25.
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‘Rape is 2 very serious offence, constituting as it does 2 fumiliating, o degrading ang
orutal invasion of the privacy, the dignity and the person of | the victim. The rights o

AL

G e athos of the

e

dignity, io privacy and the iniec*’;iy of every person are basic
Constitution and to any defensible civilisation. Womer in this country are eniitled
the protection of these rights. ?hey have a legitimate claim {0 walk peacefuily on the
streets, 10 enjoy their shopping and their entertainment, to go and come from work,
and to enjoy the Peace and tranquillity of their homes without the
apprehension and the insecurity which constantly  diminishes the quality and

enjeyment of their lives.. 28

[38]  inlight of the ahove it can be accepted in terms of the Act that the conduct is
unlawful if it was committed, without the consent of the complainant. Bus it m ust also
be intentiona!. in South African criminal law concerning mens rea, the intention ¢ {dolus

must not only be o commit the conduct which is unlawfyul (actus reus) but to do so

Knowingly {or rackless sly disregarding the 1 isk) that it was unlawful

[40]  inthe context of fape, this means that the accused must have not only infended
o commit an act of sexual penetration, but he must also have intended to do so
untawfully ang Knowingly (o rrecklessly disregarding the risk) that the complainant was
not consenting. In other words s, ffitis gt all reasonably possibly frue” that the accused
subjectively believad the complainant was consenting even ¥ that beijer Was
unreasonable, this approach favours the perpstrators than the victim. This places an

almost insurmouniable barrier to the conviction of the accused persons who have he

et

found, by the courts, 1o have committed acts o sexual penefration without the sconsent

:',\qw.-m:,\m:--,,",-t fnl R S . F i oo
of the complainent By enabling a defence o Unreasonable belief in conseni,
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411 ltmusibe assessed whether the infringement of the rights as mentionad abovs
is reasonable and justifiable in an open and democratic society. Section 38 of the

Constitution governs the situations in which constitutional rights may be limited. The

0]

task of interpreting the fundamental rights rests with the courts, however, it is for th
applicants to prove the facts upon which they rely for their claim of infringement of the
rights in question. In my view the applicants have done so by including in the evidence
sresented in this application the facts in Coko and Amos. In those Cases, the accused
was acquitted based on the subjective belief defence that the victim had given consent
which in terms of those cecisions accepied that the victim had given consent without
interrogating what ‘easonable steps the perpetrator had taken to satisfy himself that
consent had indeed been given. Concerning the second stage, it is for the fespondent
fo show that infringement is justified. In this regard the respondent dismally failed to
establish such justification as explained later in this judgment. Save for making a
reference to Swiggeriar,? the respondent does not explain how that case SUpporis his

case,

[42]  The facis in Swiggeriar were briefly as foliows: the accused was g uniformed
volice officer. Whas transpired was that the accused went to the comiplainant’s home
auring the day to ask her about the whereabouts of & woman whao was posted missing.
He later returned =t night and asked the complainant 1o go with him fo the police station
as there are people who want ic see the compiainant at the police station. On their
way io the police station the accused claimed that the complainant turned fo Aim and

ser

asked him o have sexual intercourse wit ner and in return release her from the
, . o Jdey £ T Ty o Gl M ot T NPOR s o R 3 bl ok &L ey S e dm
NECEssHy of going © the police station. he accused Ciaimed that he agreed v the
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Combizinant’s recusst. However, the compiainant saig that is not what happened. in
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VU apbes: ihe accused submittad that the evidence adducad by the Crown

and in particular the complainant's evidence had failed o prove bevond z feasonable

o

aoudt the absence of the complainant's consent {0 sexusi intimacy with the appeliar
H W ™~

e

and that, even on the assumption of the absance in fact of such consent, there was a

feasonable bossibility of a genuine {(though mistaken) belief on appellant's part that

2

uch consent wes present. The court's decision empnasized that submission due o

fear or intimidation does not constitute consent. in cases where a person is coerced

into sexuat activity due 1o factors like physical superiority, official position, or
possession of & weapon, submission cannot be misinterprated as consent. This ruling
highlighted the importance of considering all circumstances to distinguish between

implied consent and abandoned resistance due to fear or hopelessness.

1441 In this case, there was no discussion about subjective belief as a defence and
what sieps have been taken by the perpetrator regarding the absence or presence of
consent. it merely revolves around the absence of resistance and the conclusion by
the court but that because the perpetrator was a person in authority the defence could
not be uphelid,

451 The court in Moise v Greafer Germision Transitionaf Locaj Council: Minister of
Justice and Constitutionat Developrment Intervening (Women's Legal Centre zs

Amicus Curiag)® further opined on the burden of proct in cases of justification and

¥ the govermment wishes o defena the particular enaciment, it then has the

opportunity indesd an obligation o do so. The obfigation includes nes only the

INEnt but the

by




the prism of the fimitation clause, because even negligence is biameworthy,

criminalising negli ience is not constitutionally wron j for as long as the society regards
g ¥ reg

it as morally blameworthy, The constitutional society is founded on dignity, equality
and freedom, which fespects women's rights. It not only may but, must regard it as

morally blamewcrthy for men to act with seffish, careless and caflous disre

©
o
2]
a.
§ d
ot
[0

sexual autonomy of children &nd women. The premium the society places on the right
to iife, regards unlawfy and negligent killing as culpable homicide. Even lesser
offences, such as reckless or negligent driving and a failure to report Corruption,
offences born of negligence can attract criminal liability. The notion of negligence to
criminal acts is not foreign to our law and introducing it in fegard to the crime of rape

does not offend against our understanding of criminal justice,

477 infurther substantiation of this notion, the applicants submit that under section
56(2) {(a),7 the Act criminaiises the negligent sexual violation of 5 "consenting” chiid
between the ages of 12 and 18 years, under sections 15 ("statutory rape”} and 18.
Moreover, under section 56(6)%2 the negiigent involvement in making chilg
bomography is also criminalised. The applicants submit that this shows tha:
Parliament had no conceptual difficulty or constitutional  reservations about
criminalising these negligent acts (and the Law Commission had NO issue with

proposing thems. It is thus difficult to fathom why Parliament did not consider i

~ . S e e e e Sl s iy, e ] + g 4 g - fomimrd b il nd nm o P
eppropriate and constifutional imperative i protect women (and children} from

- . . "

negligent viciation whan they are old enough o consent but did not consent.

e ———
* id at parg 10,

“ \Whenever an accused person is o
17 a valid defence io Such & charge i
or she was 16 years or older & S
reasonabiy believed years or oider”
TS ot a vaid defes 1 & charge under secifon 20( 1; ["using children for or benefiiting from chils
POrnographyy, in respect of & vistal representation that- { a) the accused person believed that 2 person shown in
the representation that is alieged {o consiitute child PoInGgrashy, was or was depicied as being 18 vears or oicigr
unless the accusac ook all reasonahie steps to asceriain the age of that person: and (b} took all reasonan st

0 ensure that, where the person was 18 years or older, the fepreseniation did not depict that nerson &

URGEr the age of 18 vears.

ec with an offerice under section 15 or 18, it is, subject i
daiend that the chiig deceived the accused person |
e of the alleged cormmission of the offence an

t
L e

Q.
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offences. The Act when combined with the principles of South African Criminal Laws

provides a lsgat framework for deaiing with sexual offences in general. Whiist this may

be a correct statement of the law as # currently stands, it does not detract from the

content of the present application.

The balancing act petween the rights of the victims of sexuai offanc 88 and those

of the e perpelraiors.

481 Turning o the balancing acts that o court must engage in, relation to the
tension between the rights of the victims and those of perpetrators, as set out in

43

sections 35(1) 35(3)(1), (h) and (i) of the Const itution, which give every accused
person a righi* © a fair frial. The balancing of Competing interests must still take place.
The courts®® have de onstrated their efforts to balance the competing interests in
sexua! cffence matters ang ensuring that the rights of boih the victim and the accused
are protected while promoting justice. If there is any inadequacy that needs to be

g

addz*esse—d, it is not due to 2n oversight on the part of the courts but due fo the impact

the impugned srovisions.

ndent cortends that o enstre that the guilty zre punished {and the
the assessment of the defendant’s cuipability refies on =

tior of ali relevant svidence io have accuraie and relighle fact

the criminal justice systam a ims to strike

a
the profection of individual ligbility. The res
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onuUs remains wh he State ¢ orove s pasa

feasonable doubst,

endment to the iaw sesks is i suggest

i a test that will fequite a perpetratorin expiain the objective steps he tock io esiablish

the presence or absence of consent prior to the alleged rape.

f[)
[w}
e 3

Balancing the competing interests of vietims of sexual abuse with the rig

&N acoused as set out in the Con istitution, | am of the view that an accused's righis j

oot
O

o

[}

a fair trial will not be prejudiced in g prosecution if the requireq standard changes
&n objective test. This in mmary, is the essence of the objection by the respondent
o the current appffcatzon and it fails o suggest sufficiently why the proposed

amendment should not be granted and why it is not justifiable in an o en and

ke

democratic society based on human digr fity, equality and freedom and not in 2 closed
authoritarian society based on the violations of human dignity equality and freedom.
The fundamentai principie of our r justice systern which is to the effect that every person

is presumed | ocent until found ¢ guilty is not challenged at all by the suggested

amendment. The applicants are not bling to that notion.

The Sizie’s Quty o pravent and punish afl crimes.
$52]  In terms of secticn 7(2) of the Constitution, the state has 2z duty 15 fespect,
protect, promote and fuif the rights in the Bill of Rights. This was emphasisad by the

court in Glenisicry v Fresident of the Repubif'c of South Africa and Cthers30 whick Siate

o,

“This obiigation goes beyond a mere negative obligation not o act i & manner that

WoUIC infringe or resiriet g right. Rather, it en tails positive duties on the State 1o fake

delbersia  ress nebie messirae fm el ffact gl of the Fimda erfal rimie
Genceraie, rezso 201 neasdres W give sffec e, U WE TUncamenisl Ignis

Undere 7(2), there are & number of ways in which ¢ the State can fuifi its obligations i

protect the rights in the Bill of Righis. The ¢ “onstitution ieaves ihe € choice of the means




SNt "8s0urces and whether hers are other Provisions

spelt out how the right in guestion must be protected or given effe
10 80cial and €Ctnomic rights, in particular those in s 28 and 27,

Siate s i take feasonable iegisisiive and other measurs 3,

fesources, to achieve the prograssive realfisation of these righis™®

Fomy PR §y s £ flm o »— ~ £l o
(e ineduly of the Siate in terms of section 7{2) has been intar rpreted by our cogrie

0 include. as stated in Christian o“ucaz‘z‘o;:: SA v Minister OF Educationd? %he obligation
“ropriate steps io reduce violence in pubiic o and privais life”
4,

aioys (Minister of Just ice and Another infe;veniﬁux}” ‘directly to protact

one o be free from private or domestic violence",

'y

[54]  in our con istitutional dispensation, th ¢ Constitutional Court in Carmichele v
Minister of Safety and Securifys recognised rape as 3 human rights violes won. Earlier
in AK v Minister of B olice the Court held that it is the State's duty to protect women

from all gender-based violence, Relying on these cases, the applicants subimit that the
State has 1o take positive and effective fneasures to combat sexual viclence in aii its
forms including where the target’s right to withhold consent has heen simply ignored
rather than in tentionally viclated. The State must prohibit, punish and deter it. The
applicants submit that this duly is buttressed by international law. Currently sexual
viclence is legalised where there is subjective balief in consent. The applicanis gr ue
that the State has 2 ailed ic take fiecessary and effective Mmeasures o respect, protect,

promote and fulfil the fundamental rights of women and children,

s that g holistic approach needs to he adopiad 1o end

t solve the problem. The respondent contends that

P e implen nentation




against *'L‘C en i sxisnsive.
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sXiensive policies, suidslines af d frameworks of laws dealing with vidlence against
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WOTEN such &s the Domestic Viclence Act 116 o 1888, the Act WG expanded the

definition of rape and Creaied new crimes for the pUrposes of covering the sx ient of
viclence against women, and the Protectior from Herassment Act 17 of 2071, The
State has also established national institutions such as the Commission for Gender
Equality, 1o serve zs 5 promotion for gender equality. in essence the State recognises
the brutality of fape and fis Consequences, and these | legisiations were Created ¢

combat the s scourge. What the respondent has said is merely expanding on the

ih

Constitution referred to above. That is Commendable. That does net however, mean

,-

fanner in which the Siate is % ulfiifing s duties in terms of section (2}

<ty

o}

Q

Rt

that where the Act falls short, it must not be corrected.

[36]  The preamble to the Actrecognises fully that the commission of sexual offences
in South Africa is of grave concern. Sexual vi iolence, be it rape or other forms of sexya
oﬁeﬂces, results potentially in a breach of the rights in sections g 9, 10. 12,14 of the Rill
Rights. Consequently, the St te's duty to protect ajl bersons against sexual
viclence, In terms of section 7(2) of the Constitution, is = particularly onerous one
having regard 1o the extreme levels of sexual violence in South Africa that continues
unabated io this day, and the | Impugned provisions are an attempt to implement the

constitutional obligations as sketchad above.

571  Section 36 provides as follows:
"38. Limitation of rights.
{1} The rights i the Bill of Rights may be | limited only in terms of law of generz!

&oplication o the extent that the limitation is reasonable and justifiabls in an

i

open and democratic society based on human dignity, e@uam nid freedom.
h - T N

l o~ A e gmeds A o, o,
aking Inte accournt all ali relevant faciors, ine cluding—
& the nature of the right
S Sl £ feh -, -
{5y <@ Imporiance of the purpose o the limitation:
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(2 Except zs provided in subsection {\Jor in &Ny other provision of the
Constitution, ne jaw may dmit any right enfrenched in the Biff of Righis”
58] Whilst € respondent suggests that the impact of the impugned provisions is

justified in terms section 36 of the Conatit ution, he has failed make out @ case in

terms of the aspects oyt tlined in section 35 3 — & above,

(58! The legal situation fegaraing the state of GRVE as outlined in the desisions of
Our courts referred 1o above and the legislation adopted by Parliament referred to by
the respondeny Cannot and does not resol e the chalienge that our nation is 1
The lacuna that has been pointed out in the present application doesg n not, and has 1o
be closed or gt tended fo, in order to fessen or ameliorate the scourge of GRVE ang
prevent the current violations of the constitutional rights alluded o above. Whilst it is
frue that the State is not negiecting its constitutional { obligations more work still needs
i be done. The current | egal position as sketched by the respondent in my view
Supporis and endorses the € case of the applicants and it is ot inimical to it, The general
statistics that are chup med out by the Poli tice, the media, and social media underfines

the fact that the elimination of GRVE ig not done yet.

South Africa's International i aw abiigations in reletion io sexuai violence

agamsi women and e approach: o prescripiion in foreign jurisdictions
(60} The applicants made 2 submission on the State’s international lay obligation o

combzt sexual violence against women. They submit that 1o this end, internationsl and
Comparative law has devel ioped o define the mens rea of rape and other Sexuai
offences, feplacing the defence of & purely subjective belief in i consent with a defence

t

£ S P N T o e b fevem he T P S
Cf reascnable balief in sonsent. They suoport thai submission with referer 1

foreign jur isprudence




iy siates that in ernauonal law, both of 4
be considered 0 assist in Merorating

he following:

“In the course of ar fguments addressed i Us, we were referred 1o | books and articles
o0 the death sentence, and fo judgments dealing with chal flenges made i3 capitgl
Punishment in the couris of other couniries and in internationat fribunals. The
intsrnational and foreign authorities are of value because they analyse arguments for
and against the death sentence and show how courts of other jurisdictions have dealt
with this vexed issue. For that reason alone they require our attention.

They may also have {o be considered because of their relevance 1o section 35(1) of
the [Interim] Constitus ion. . . In the contexs of section 35(1), pubiic international law
Wouid inciude non-bindi Ng as well as oinding law. They may be used under the saction

as iools of interpratation 7

[62]  South Africa has & duty under internationa] law to prohibit all gender-based
iscrimination that has the efiect or purpose of impairing the enjoyment by women of

fundamental righis an ¢ freedoms. This cuty has been recognised by the Constit utionad

Court as & ‘customary norm of international law.” The relevant internationat iaw

instruments to ¢ consider are thosse that emansies 7 iromt the United Nations.

63] Cn 15 December 1005 South Africa ratified Cf—JﬁW this international
instrument o obiiges the States to, amongst other things to take all appropriate
fMeasures, including legisiation, 1o ensure the fuil development and advancerment of

women, for the purpose of guaranteeing them the exercise ang enjoyment of »

rights and fundamentai freedoms on g hasis of equality with m men. in 1883, the U
General “ssembly adopted the Declaration on the Elimination of Violence against
Women. I deciares that Staies shouid, amongst others fake af necessary sieps
amongst other things to preveny, investigate, and punish acis of viclence Zgainst
wamers, whether comimitied Ly the State or incividual

o e i m e e o5 g o e o i D &F vy ] P o § o o O T s o
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Sy reference 1o its sffects on the survivor,

also made recom; fMencations fo strengthen legal sanctions whern if comes o aif forms

ot gender-based violence.

[64]  inthe cage of Vertido v Philiopines®s the Committee held that the State party is
obligated fo take appropriate measures 1o Mmodify or abolish ¢ customs ang g feguiaticns
that discriminate against women in the Cass of rape where the Coliteired by acquitting

bt

€ actused on the basie of gender-basad myths and Cconceptions.

[B5] 2021 the framework for legistation on fape addressed the Criminalisation of
rape and defined rape in terms of Article 1 z2nd consent interms of Article 2 a5 foliows3e

“Article 1 Rape :
A person (the Lerpeirator) commits fape when they:

{2 ©hgage in non-consensyal vagina, anat or org penetration of a sexya| nature,
fcwaver slight, of the oody of another person (the victim) ) by any bodily part or

-

) Cause non-consensual vaginal, anal or oral penstration ar a sexuaz) nature,
however slight, of the body of another person (the victim) by a thirg person: or

e
)
o
r
W
o
(6]

the victim 1o engage in the Aon-consensyal vaginal, anal or orgt
PENStration of 2 sexya! nature, howsver g light, of the body of the perpetrator or
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WHNOrawn ot 20Y mmoment, While Sonsent need not be explict in ol cases, i cannot be

ierred from:

(o) non-resistance, verbai or physical, by the victim:

{c} the victinvs past sexual behaviour: or

{dy the victim's status, occupation or relationship to the accused.”

[68] Internationa law also imposed Lability for fape not only where the accused
Knew, buf also whera he had reason to know the other party was not cénsenéing as i
was held in Gacumbitsi v Prosecutor 4O 20086 where the court held that the accused’s
knowledge of the absence of consent of the victim is an element of the Offence of repe,
the accused must be aware or have reason to be aware of the coercive circumstances
that undermines the possibility of genuine consent. This development was followed in

subsequent frigls.

671 Another international instrument is the African Charter on Human and People's
Rights (the African Charter), it was ratified on g July 1995, and it enshrines simifar
rights as our Constitution. On 17 December 2004, the Maputo Protocol to the Alrican
Charter on the Rights of Women in Africa was ratified, it obliges State pariies o
combat alf forms of discrimination against women through appropriate fegisiative,
institutional ang Gther measures. Most specifically, State parties are obligated adopt
and implement appropriats measures o ensure the protection of every woman's right
o her dignity, znd pBrotection from all forms of viclence, Particularly sexyua and varhgi
international instruments were estadlished o brotect wormen

o £, i P Eomgrpmms o ok $ : 3 P 7 g § o ne
oM any form o vioience and repeal, reform =it amend laws that are GISCriminatory
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onsider internation al law whey sme

he courts may alsc consider foreign faw. in his submission, the € respondent refies on

o
S
o
&
&
:3

Carmichele ang Independent Institution of £ ucation (Piy} | Limited v Kwa -7,
aw Sociefy and O# hers, %2 whera the court has reaffirmed the appiication of the B of
Rights to all courts and addressed the issue of the interpretation of sialuses that #
would be a woefu fisrepresentation of the true character of the constiiutional
den mocracy o resolve any iegal issue of consequence without giving effect io the role
f the Constitution, Thus, where 3 court is confronted with @ case of rape, i would
consider that the Constitution lies at the centre of the law pey taining to interpretation
and the purposive ebproach is the backbone ofthe | interpretation of all fegisiation. The
‘espondent argues further that once the counts apply the requirements of sect on 39(2)
of the Constitution to a particular case there would be no room for entrenching rape
myths, cultyral s sterectypes. This submission by the respondent may be considerad ag
correct but it remaing idealistic and i does not find application in most rape cases. As
alluded in this iudgement, this reaiity is borne oyt by the evidence tendereg by the
appiicants supported by “live ey xamples” in the matters of Coko and Ms. Hotzranger
referred o above. iy the Circumstarices g victim will not always be assy; red of
brotection in terms of $38(2) unless the proposed amendments sought in thig
application are granied which would de isively deal with the myths ang Culturg

Sterectvies s\;”swdmg the rape cases.

aking note of the approach in many ‘oreign lurisdictions to consent ralating o

ot g ] K ) oy s T S g T 4 & - 1 e .S. ey o b ey ~
Sexual OTtences, what i cigar is that Numercus junisdictions feguire the aCoused o

ensure and asceriain that consent was atiained, not Su

that consent was confirmed. These incly ide :ngfaﬁd, Wales an
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SECHon 2 of the wonstitution SoHges the CoOut in O&ciars any izw that s

NCOnSisient with tha S amois o - il 10 the avtamt ~F e & NSISIENAY Smm i ao
nconsisient with the Constitution vaild 1o the extent of jte iConsistency, and it states

1) When deciding a constitutional matter within jts power, a coure

{a} must declare that any law or conduct that is inconsisiant with the Constitution
Is invalid to the exient of its mconsistency; and

(o) may make any order that is just and equitable, including—
{t &n order limiting the retrospective effect of the declaration of invalidity;
and

{iiy an order Suspending the declaration of invalidity for any period and on
&1y conditions, to aliow the Competent authority to correct the defact *

711 The appiicants’ submission is that this court must accordingly declare the

relevant srovisions of the Act (sections 3. 4,5, 8,7, 8, 9 and 114 read with section’

1(2)) invalid to that extent, and make 2 lust and equitabie order.

. n

[72] I refief is granted, and the impugred sections of the Act dealing with non-
consensual sexugi offences are unconstitutional gnd invalid, then the applicants
submit that it would be appropriate to suspend the declaration of énvaéidi'iy for a periog
of 18 months 1o afford the relevani-decision makers an Opportunity to remeagy the

- -
H
H

'he applicants rely on Miungwana and Others v 3 angd Another Sfor the
principles that inform a declarstion of invaficity:

1211 the dectaration of invalidity woulg result in a iegai facuna that would create
uncertainty, adminisirative confusion or potential nardship;

1212 there are multiple ways in which the Legisiature could cure  the
Unconstitutionality of the legisiation; ang

L2 therightin Juestion wiil not be undermined by the Suspending of the declaratior
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Lersoniorely on g Subjective belief that the compiainant Was consenting

© the concduct in question, uniess the accusad took Cojectively
feasonable steps fo ascertain that the complainant consented o sexus!

intercourse with the accused.

732 The declaration of invalidity and reading in shajl Operate only with

Prospective sffect from the date of this order and shajl have no effect on

conduct which took place before the date of this order

[74]  The crder sought can have no retrospective effect. This is in Keeping with the

general approach in our law which prohibits retrospective criminalisation of conduct in
accordance with the common law maxim nuiia crimen, nujla poena sine lege 45

[75] The reading-in  would be an appropriate fesponse 1o cure 2 serioys
constitutional infringement of this nature. As the Constitutiona) Court held in National

Coalfiion for Ga ¥ and Leshian Equality v Minister of Home Affajrs:46

[Tlhere is in principle no difference between a court fendering a statutory provision
constitutional by femoving the offending part by actual or notional Severance, or by

reading words inic 2 statutory provision, In both cases the parliameﬂiaf‘y enaciment

}

a8 eXpressed in 2 statutory brovision, ig being altered by the order of z court. in one

Case by excision and iri the other by addition. This chance difference Cannot by fsaif

Honat Deveiopmen: 2072 (2) SACE 183
vV Minister of Home Affairs 2000 (2 SAT{CC).
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tand in the Sommon
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law i u;%ccnsﬁiwﬁmai invelid and ; inconsistent with the Con SHiution,

Lo ; : L -

Ciaration of constitutia hat invalidity is Suspended for 24 months 1

i
<.
CD

atford Parliament an Ohportunity o correct the defect giving rise 1o the

constitutional inval clity.

Buring the period of suspension referred fo in the above Paragraph, the

following words * Coercive measures” will be read intg Secticns 3, 4, 5 5
7 and 11A where the words” withoyt Consent appears”

The reading-in will fall away when the correction of the Specified
constitutional defect by Parliament Comes into operation

Should Pariiament fall to cure the defect within 24 months from the dage
of the judgment or within an extended period of Suspensicn, the reading

inthe alternasiy Ve, vefopmg the common law sexual offences i inciude

he recuin ement of o feasonable mistaken belief.

(0 applicants gre asking for cosis in this application o pe baid by the

ndent and | am of the view that the Uslal rule, that coste should follow the : resylis

-

d for costs order against the fespondent for
Unitive Scale, | have o considered the atter
argument were filag out of time by & matter
the third applican: ©specially because the
} 0N caselines and the thirg applicant wouls fiave
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‘any did. Absence any prejudics, Sierefors, |
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Related Matters) Amendment Act 32 of 2007 are Ynconstitutionaf to the extent thar
they are inconsistent with the Constitution and that the relies sought by the thirg

applicant should fiot be granted because of s inconsistence with the doctrine of the
P g

0

Separation of powers. in the result | make the following order:

-~

Sections 3,4,5,6.7,8,% read with section 12) of the Criminal Law {Sexusa!

s

Offences ang Related Matters ) Act 32 of 2007 are declared Unconstitutional,
invalid ang inconsistent with the Constitution 1o the extent that these provisiong
de not criminalise Sexuai violence where the perpetrator wrongly and
Unreasonably believed that the complainant was consenting to the conduct i
question, af%ematévefy, to the extent that the provisions permit a defence against

2 chaige of sexual violence where there I8 no reasonabie objective befieve in

consent
2. The declaration of invalidity in Paragraph 1 is Suspended for a period of 18
montns o allow the Constitutional defecig o be remedied by Parliarmen:
3. During the 18 months period referred o in paragraph 2, the following worgs shaii
De read infto the Aot
“5E(1A) Whenaver an accused person is charged with an offence under secton
34,8, 8 7,8 Qor 1A itis not s valid deferice for that aceused person to rely
ot & subjective balief that the compiainant Wwas consenting to the Sonduct in
ifie accused fook Objectively feasonable steps 1o a8Ceriain thet
(o sexual conduet in question.”
4 and reading in shai Operaie only with progpective
der and shall have nc effect on conduct whick ook
s crdar
5. anag sever

M ) -
PIOE Tinm e
W WNE oo

Norfadi]




833
§
v

Cant e Aemn T T
appicant is Qisimissad WIS

APPEARANCES-

For the First ana Second Applicants:

» L . F,N\.‘_'f"\,‘,-. .
CFthe Amic Lliigs:

Tiota AF

B o Al

Modm o elofagTavarat
U 7 (AT oL,

\\\ |
J SELBY BAQWA

.

JUDGE OF THE HIGH coupT
GAUTENG Division, PRETORIA

Ady Nasreen' Rajab%udéeré‘éc?e? SC
Adv Lerato Phasha

Adv Ben Winks

Adv Sanan Mirzoyey

instructed by

(3]
=5
(9]
@
@
(]
£

emmer

Siphokaz Phoswa- Lerotholi SC




LEAVE TO APPEAL APPLICATIO FOR CASE NO:048656/20232 - EMBRACE PROJECTS NPC &
OTHERS // MINISTER OF JUSTICE AND CORRECTIONAL SERVICE & OTHERS: FILING NOTICE TO
THE CONSTITUTIONAL COURT

From Keabetswe Motaung <keabetswe.motaung@wits.ac.za>
Date Mon 21/10/2024 10:00

To

Ce

tina@powersingh.africa <tina@powersingh.africa>: slindile@powersingh.africa
<s!indile@powersingh.africa>; legal@powersingh.africa <legal@powersingh.africa>: Sheena Swemmer
<Sheena.Swemmer@wits.ac.za>,' Basetsana Koitsioe <basetsana.koitsioe@wits.ac.za>; Anda Dunguiu
<anda.dungulu@wits.ac.za>

ERamethape@justice.gov.za <ERamethape@justice.gov.za>; ministry@dwypd.gov.za
<ministry@dwypd.gov.za>: sipho.seakamela@women.gov.za <sipho.seakamela@women.gov.za>,~
presidentrsa@presidency.gov.za <presidentrsa@presidency.gov.za >; geofrey@presidency,gov.za
<geofrey@presidency.gov.za >; ma!ebo@presidency.gov.za <malebo@presidency.gov.za>

Dear colieagues

Kindly find attached the above leave to appeal application of the Centre for Applied Legal Studies.

The content of this email includes:

1. Fling sheet

2. Notice of Motion

3. Founding Affidavit and judgment of court g quo
4. Compliance with Rule 21 Certificate

Kindly acknowledge receipt hereof.

Best

Keabetswe Motaung
0117178624



LEAVE TO APPEAL APPLICATION FOR CASE N0:048656/2022 - EMBRACE PROJECTS NPC &
OTHERS // MINISTER OF JUSTICE AND CORRECTIONAL SERVICE & OTHERS: FILING NOTICE TO
THE CONSTITUTIONAL COUR

From Keabetswe Motaung <keabetswe.motaung@wits.ac.za>
Date Mon 21/10/2024 10:21

To MMatubatuba@justice.gov.za <MMatubatuba@justice.gov‘za>; Sheena Swemmer
<Sheena.Swemmer@wits.ac.za>; Basetsana Koitsioe <base‘tsana.koitsioe@wits.ac.za>; Anda Dungulu
<anda.dungulu@wits.ac.za>

Dear Colleagues,
Kindly find attached the above leave to appeal application of the Centre for Applied Legal Studies.
The content of this email includes:
1. Fling sheet
2. Notice of Motion
3. Founding Affidavit and judgment of court g guo
4. Compliance with Rule 21 Certificate
Kindly acknowledge receipt hereof.
Best

Keabetswe Motaung
0117178624



Outlock

RE: CASE NO:048656/2022 - EMBRACE PROJECTS NPC & OTHERS // MINISTER OF JUSTICE AND

CORRECTIONAL SERVICE & OTHERS: FILING NOTICE TO THE CONSTITUTIONAL COURT

From Matubatuba Maxwell <!\/1Matubatuba@jus‘cice,gov.za>
Date Mon 21/10/2024 10:59

To  Anda Dungulu <anda.dungulu@wits.ac.za>; registrar@concourt.org.za <registrar@concourt.org.za>,'

generalofﬁce@concourt.org.za <generaloﬁice@concourt.org.za>

Ce siindiie‘khumalo@powerlaw.africa <s!indile.khumaio@powerlaw.africa>; tina.power@powerlaw.africa
<tina.power@powerlaw.africa>: sipho.seakamela@women.gov.za <sipho.seakamela@women.gov.za>;
Ramethape Elias <ERamethape@justice.gov.za>,' ministry @dwypd.gov.za <ministry@dwypd.gov.za>;

<basetsana.koitsioe@wits.ac.za>; Sheena Swemmer <Sheena.Swemmer@wits,ac.za>; Keabetswe Motaung

< keabetswe.motaung@wi‘cs.ac.za >; aidoorenata@gmail.com <aidoorenata@gmail.com>

God Morning

We acknowledge receipt of your client’s filing notice of appeal in terms of Rule 16(2) of the Constitutional

Court read with Section 172(2)(d) of the constitution,

Regards

MT MATUBATURA

ACTING DEPUTY STATE ATTORNEY
%;{35;, ;/,fl,‘l S .é,*"i.' - ,‘ ; N

Private Bag X91

Pretoria

0001

Room 2018, 20TH floor

316 Salu Building

Thabo Sehume & Francis Baard Sireets

Pretoria

General tel: 012 309 1500

Direct line: 012 309 1635

Cell: 082 936 6919

Email: Mmambat&ba@ﬁwsﬁa&gm&za

From: Anda Dungulu <anda.dungulu@wits.ac.za>
Sent: Friday, October 18, 2024 12:25 M
To: registrar@concour“c.org.za; generaiofﬁce@concourt.org.:a

Ce: sémdi}e.khumaéo@powerfaw.afﬂca; f:ina.power@paweriaw.africa; sipho.seakamela@womesﬁ.go\c.:a;

Famethape Elige <ERamethape@jusﬁce.g@v.za>; ministry@dwypd.gov.za; geofrey@presidency.gov.
z’s'xaiebo@presfcéency.gov.za; presic@entrsa@presides’scy.gov.za; SSidesha.judicéary@gmaié.com:
Subdulzudzi@iudiciary.org.ze- Matubatube Maxweli <Miat :




RE: LEAVE TO APPEAL APPLICATIO FOR CASE NO:048656/2022 - EMBRACE PROJECTS NPC &
OTHERS // MINISTER OF JUSTICE AND CORRECTIONAL SERVICE & OTHERS: FILING NOTICE TO
THE CONSTITUTIONAL COURT

From S'lindile Khumalo <siindi!e.khumalo@powerlaw.africa>
Date Mon 21/10/2024 10:43

To  Keabetswe Motaung <keabe’tswe.motaung@wits.ac.za>,' tina@powersingh.africa
<tina@powersingh.africa>; sh'ndile@powersingh.africa <slindiie@powersingh‘africa>;
!egal@powersingh.africa <legal@powersingh.africa >; Sheena Swemmer <Sheena.Swemmer@wits.ac‘za >;
Basetsana Koitsioe <basetsana.koitsioe@wits,ac.za>; Anda Dungulu <anda.dungulu@wits.ac.za>

Ce ERamethape@justice.gov.za <ERamethape@justice.gov.za>,' ministry@dwypd.gov.za

Dear Keabetswe
We hereby acknowledge receipt of your application.

Yours faithfully

Flimvciile ¥hmals

POWER

gl mination | - Name change notifieation

Lptowmiag feove: -

From: Keabetswe Motaung <keabetswe.motaung@wits.ac.za>
Sent: Monday, 21 October 2024 10:00

Ta: ﬁna@powerséngh.afréca; sﬁndi!e@powersingh.africa; iega!@powerséngh.africa; Sheena Swemmer
<Sheena.Swemmer@wits.ac.za>; Basetsana Koitsioe <basetsana.koitsioe@wits.ac.za>; Anda Dunguly
<anda.dungulu@wits.ac.za>

Ce: ERamethape@jusﬁce.gov.za; ministry@dwypd.gov.za; sépho.seakamea’a@womengov.za:
pﬂresédeﬂtrsa@presidency.gov.za; geofrey@presidency.gov.za; malebo@presidency.gov.za

Subject: LEAVE TO APPEAL APPLICATIO FOR CASE NO:048656/2022 - EMBRACE PROJECTS NPT &r

OTHERS // MINISTER OF IUSTICE AND CORRECTIONAL SERVICE & OTHERS: FILING NOTICE

CONSTTUTIONAL COURT



Zear colleagues
Kirdly find attached the above leave 1o appeal appiication of the Centre for Applied Legal Studies.
The content of this email includes:

. Fling sheet

. Notice of Motion

- Founding Affidavit and judgment of court g qguo
- Compliance with Rule 21 Certificate

[

0w po

Kindly acknowledge receipt hereof

Best
Keabetswe Motaung
0117178624

iy the views

** NOTE: This e-mai originated from outside of our organisation. Please do not click links or attachments unless you recognise the
sender, **



