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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO:

In the matter between:

OPEN SECRETS NPC Applicant

and

NATIONAL HEAD: DIRECTORATE FOR PRIORITY
CRIMES INVESTIGATION First Respondent

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Second Respondent

PASSENGER RAIL AGENCY OF SOUTH AFRICA Third Respondent

NOTICE OF MOTION

KINDLY TAKE NOTICE that the Applicant intends to apply to this Honourable

Court for an order in the following terms:

1 Declaring invalid, reviewing and setting aside the following conduct of the
Directorate of Priority Crimes Investigation (Hawks) of the South African

Police Service (SAPS), represented by the First Respondent:

1.1 the Hawks’ failure, within a reasonable time, to complete the
investigations into the complaints of corruption and fraud at the
Passenger Rail Agency of South Africa (PRASA), under SAPS case
numbers CAS405/07/2015 and CAS278/09/2015, respectively

concerning—
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1.1.1 PRASA’'s award and conclusion of the contract with
Siyangena Technologies (Pty) Ltd (Siyangena) under
tender number HO/SCM/223/11/2011, as well as the

implementation of that contract; and

1.1.2 PRASA’'s award and conclusion of a contract with
Swifambo Rails Leasing (Pty) Ltd (Swifambo) under tender
number HO/FM-CRES/142/09/2013, as well as the

implementation of that contract.

Declaring invalid, reviewing and setting aside the following conduct of the
National Prosecuting Authority (NPA), represented by the Second

Respondent:

21 having assumed a guiding role in the Hawks’ investigations referred
to in prayer 1 above, the NPA's failure, within a reasonable time, to

see to the completion of those investigations; and

2.2 the NPA’s failure to take a decision, either to prosecute or not to
prosecute, persons implicated or involved in criminal activities,
related to the award, conclusion and implementation of PRASA'’s

contracts with Siyangena and Swifambo, referred to in prayer 1.1.

Granting the Applicant just and equitable relief against the Hawks,

represented by the First Respondent, including:

3.1 directing the Hawks to complete their investigations, referred to in

prayer 1.1, without further delay; and

3.2 directing the Hawks to take such further steps or file such further

reports as the Court deems just and equitable.
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3.3 directing the Hawks to pay the Applicant’s costs, including the

costs of two counsel.

4 Granting the Applicant just and equitable relief against the NPA,

represented by the Second Respondent, including:

4.1 directing the NPA to see to the completion of the investigations,

referred to in prayer 1.1, without further delay;

4.2 directing the NPA to take a decision, either to prosecute or not to
prosecute, persons implicated or involved in criminal activities,
related to PRASA’s contracts with Siyangena and Swifambo,

referred to in prayer 1.1., without further delay; and

4.3 directing the NPA to take such further steps or file such further

reports as the Court deems just and equitable.

4.4 directing the NPA to pay the Applicant’s costs, including the costs

of two counsel.

KINDLY TAKE NOTICE FURTHER that the Applicant will rely on the
accompanying affidavit of HENNIE VAN VUUREN in support of this application.

KINDLY TAKE NOTICE FURTHER that the Respondents are called upon in
terms of Uniform Rule of Court 53(1)(a) of the Uniform Rules of Court to show
cause as to why their ongoing failure to complete the investigations into alleged
criminal activity, in connection with the Swifambo contract and Siyangena

contract, should not be reviewed and declared unlawful and set aside.

TAKE FURTHER NOTICE that in terms of Rule 53(1)(b) of the Uniform Rules the
First and Second Respondents are required within fifteen (15) days after receipt
hereof to dispatch to the Registrar and to the Applicant the record of their ongoing

failure to complete the investigations, together with such reasons as they are by
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law required or desire to give, relating to the decisions referred to in prayers 1
and 2.

TAKE FURTHER NOTICE that the Applicant may, within ten (10) days of receipt
of the record from the Registrar, by delivery of notice and accompanying affidavit,
amend, add to or vary the terms of its Notice of Motion and supplement its
Founding Affidavit, in terms of Rule 53(4) of the Uniform Rules of this Court.

KINDLY TAKE NOTICE FURTHER that the Applicant will accept notice and
service of all documents in these proceedings at the address of its attorneys of
record mentioned below. The Applicant will also accept electronic service at the

following e-mail address: slindile.khumalo@powerlaw.africa,

claire.dehosse@powerlaw.africa and leqgal@powerlaw.africa.

KINDLY TAKE NOTICE FURTHER that, if the First and/or Second Respondents

intend to oppose this application, they must—

1. within fifteen days of receipt of this application or any amendment

or supplement, give the Applicant notice of their intention to oppose;
2. to appoint an address within twenty five (25) kilometres of the office
of the Registrar, at which they will accept notice and service of all

documents in these proceedings; and

3. within thirty (30) days after expiry of the period referred to in Rule

53(4), file your answering affidavits, if any.

KINDLY TAKE NOTICE FURTHER that if you do not oppose this application, it

will be heard on a date determined by the Registrar.

DATED AT JOHANNESBURG ON THIS THE 8™ DAY OF MAY 2025.
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POWER & ASSOCIATES INC.
Attorneys for the Applicant

20 Baker Street, Rosebank
JOHANNESBURG, 2196

Tel: +27 10 822 7860

Fax: +27 86 614 5818

E-mail: slindile.khumalo@powerlaw.africa
claire.dehosse@powerlaw.africa
legal@powerlaw.africa

Ref: PLOS-202304

Cl/o Beverly Shiells Attorneys Inc.

Correspondent Attorneys for the Applicant
15t Floor, Office 7C, Old Farm Office Forum
823 OIld Farm Road, Faerie Glen
PRETORIA, 0081

E-mail: beverly@beverlyshiells.com
elena@beverlyshiells.com

TO: THE REGISTRAR OF THE COURT
PRETORIA
AND TO: NATIONAL HEAD: DIRECTORATE OF PRIORITY

CRIMES INVESTIGATION
A5 Promat Building

1 Cresswell Road
Silverton

PRETORIA

AND TO: NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
VGM Building, Cnr Westlake and Hartley
123 Westlake Avenue
Weavind Park
Silverton
PRETORIA

AND TO: PASSENGER RAIL AGENCY OF SOUTH AFRICA
Umjantshi House,

30 Wolmarans Street,
Braamfontein,
JOHANNESBURG
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by approaching the courts to nullify the Siyangena and Swifambo
contracts. These self-reviews succeeded resoundingly.

Extracts of the Public Protector's report titled “DERAILED: A Report on
investigation into allegations of maladministration relating to financial
mismanagement, tender irregularities and appointment irregularities against
the Passenger Rail Agency of South Africa (PRASA)" are attached hereto,
marked annexure “FA5”. | have not located the Auditor-General's report, but
Mr Molefe explained in his affidavit in PRASA’s application to this Court in
May 2017, that both reports motivated in favour of the self-review
applications (this is evident from paragraphs 9 to 10 of Mr Molefe's affidavit
attached hereto, marked annexure “FA6”).3 | discuss PRASA’s 2017 court
application in Part E of this affidavit below.

The High Courts and SCA found that the Siyangena and Swifambo
contracts were procured through fraudulent means, with key individuals
such as Mr Montana playing a central role in orchestrating the corruption
within PRASA. The Courts thus ordered that both contracts be set aside.

The judgments, the adverse findings in which | discuss next, are reported

as—-

541  Siyangena Technologies (Pty) Ltd v PRASA and Others 2023 (2)
SA 51 (SCA);

54.2  Passenger Rail Agency of South Africa v Siyangena Technologies
(Pty) Ltd and Others [2020] ZAGPPHC 738 (unreported);

3 |n order to avoid overburdening the Court, Mr Molefe's complete affidavit and its voluminous annexures
are omitted. | am advised that, all the respondents in the current proceedings were parties 1o that litigation.
There is therefore no prejudice to them in omitting Mr Molefe’s full affidavit as an annexure. My legal
representatives are able to provide the full affidavit, together with its corresponding annexures, should this
be required.
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Costs under the pilot project ballooned more than twelve-fold. It
seemed that Siyangena was given a blank cheque to specify its own

bill of quantities.

The budget for the Siyangena contract was omitted from the
Medium-Term Expenditure Framework, contrary to the National
Treasury Guidelines for ‘mega projects’, and the Minister of
Transport had not approved the deal.

PRASA's national budget for the installation of speed gates was
R317 million, yet the Board approved the Siyangena contract for
almost R1.3 billion. Though the members of the Board, who gave
the approval for the appointment of Siyangena as a winning bidder,
lacked the necessary experience to evaluate the bid, they
nonetheless found that Siyangena met the technical requirements.
They also approved Siyangena’s bid for R900 million more than the
bid price.

PRASA made an upfront payment to Siyangena, allegedly as a
deposit to buy equipment, without knowing what the equipment was
going to be. There were also several irregularities under the Joint
Buildings Contract Committee (JBCC) agreement: the works and
quantities were unspecified, and the principal agent had none of the
skills needed for the position.

The goalposts for the Siyangena contract constantly shifted without
an open and fair procurement process, supposedly because goods

and services were needed urgently.

Mr Montana, against advice from concerned employees at PRASA,
issued a letter of appointment for the first extension to the value of
R2.5 billion. He did so again, but with the buy-in of the Group Chief
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Procurement Officer, issuing another letter of appointment to
Siyangena for upgrading equipment already installed for a price of
R794 million.

The SCA also endorsed the High Court's finding that Mr Montana had tried
to cover up the corruption by obstructing the flow of information to the newly

appointed Board, after Mr Buthelezi had left as chairperson of PRASA.

Swifambo contract

PRASA procured the Swifambo contract in March 2013. It did so after
identifying a significant shortfall of locomotives needed for its operations.
The procurement process was initiated to modernise and expand its aging
fleet, which was affecting the reliability of the rail service.

However, the procurement was plagued with irregularities and corruption.
The tender was awarded to Swifambo, a newly established black-owned
entity, which was acting as a front for Vossloh, a Spanish locomotive
manufacturer that lacked the necessary Black Economic Empowerment
(BEE) credentials required for State contracts.

The Swifambo contract stipulated that Vossioh would supply the
locomotives through Swifambo, but the arrangement circumvented local

content and BEE requirements, thereby violating procurement laws.

The SCA relied on these findings of the High Court, among others, to
support its conclusion that the procurement process was corrupt and key

individuals at PRASA were complicit;

64.1 Daniel Mthimkhulu (Mr Mthimkhulu) was the Executive Manager:
Engineering Services at PRASA and played an influential role in the
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procurement of the Swifambo contract. (He has since been

convicted of fraud, having faked his qualifications.)

Mr Mthimkhulu, who had been appointed to his position by Mr
Montana, motivated to Mr Montana that PRASA needed new
locomotives. PRASA published a request for proposals and held a
compulsory meeting with bidders—one which Swifambo did not
attend.

Despite lacking the expertise, Mr Mthimkhulu supplied the
specifications for the locomotives. These specifications were
tailored to fit the locomotives that a Spanish company, Vossloh,
intended to supply. Mr Montana had been party to Mr Mthimkhulu's
conduct.

Mr Montana had tried to cover up the tender irregularities when the
Molefe Board took over governance at PRASA.

Mr Montana also misled the Board of PRASA by trying to minimise
the complaint laid with the Public Protector as trivial. But after the
Molefe Board pressed him for a response, Mr Montana left PRASA.

The Molefe Board then uncovered evidence of Mr Montana’s abuse
of power. He had fired senior employees who had attempted to
redress the tender irregularities and, to frustrate the investigation,

he had instructed employees to delete electronic documents.

Criminal complaints to the SAPS

When the Molefe Board discovered the abovementioned irregularities,

PRASA employees laid two criminal complaints with the SAPS as follows:

[/L :
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65.1 Mr Joe Mamabolo, Senior Manager: Human Resources, made a
general complaint, based on the 37 complaints that had been
addressed to the Public Protector, in July 2015 under case number
CAS405/07/2015. His complaint related to the Swifambo contract.
PRASA supplemented this with a more detailed complaint that it
submitted to the SAPS in September 2015.

65.2 PRASA then made a second detailed complaint in March 2016
under case number CAS278/09/2015. That complaint related to the
Siyangena contract. PRASA’s complaint was used to supplement a
pre-existing case opened by Paul O’Sullivan also in relation to the
award of the Siyangena contract by PRASA.

The SAPS would have referred these criminal complaints to the Hawks, as
they related to ‘priority crimes.’ However, despite whistleblowers having
raised alarm as to Mr Montana’s stronghold at PRASA, the resultant Public
Protector report, the Auditor-General's reports and the laying of the criminal
complaints, investigations appear to have ground to a halt or are, at best,
proceeding at a glacial pace, and no one has been prosecuted for corruption
at PRASA. The failure of justice lies with the Hawks—the nation’s dedicated
anti-corruption agency—and the NPA. Their ostensible inaction is
inexplicable, particularly given the commitment by the Molefe Board to
cooperate in the investigations, promising to provide ‘substantial
assistance’. The extract of paragraph 16 of Mr Molefe’s affidavit under case
number 36337/2017, is attached hereto, marked annexure “FA7".

STAGNANT INVESTIGATIONS INTO THE SIYANGENA AND
SWIFAMBO CONTRACTS

PRASA turns to the courts for help
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74.6.1 He explained that the Hawks initially engaged Crowe
Forensics (previously Horwath Forensics) led by Mr Ryan
Sacks to conduct a forensic analysis and report on the
Swifambo contract (Sacks’ report). The Sacks' report
was meant to be followed by a second report, to be
prepared also by Mr Sacks.

74.6.2 But the Hawks stopped using Mr Sacks’ firm as the
prosecutors had concerns about the objectivity of the
report. They did not raise their concerns directly with Mr
Sacks, and Open Secrets is not privy to them.

74.6.3 Open Secrets is not aware of any further forensic reports
which were procured by the Hawks for this investigation.

(d) The Zondo Commission’s Findings and Recommendations

75

76

In the official report of the Zondo Commission {the Zondo Commission
report), Deputy Chief Justice Zondo (as he then was) lamented the
stagnation in the investigation of corruption at PRASA. | do not attach the
Zondo Commission report’'s chapter on PRASA, but a copy will be made
available to the Honourable Court if requested. | summarise the findings in
the Zondo report on PRASA next.

Despite the Public Protector's and the Auditor General's adverse findings
against PRASA regarding the Siyangena and Swifambo contracts, the
breadth of evidence that led courts (including the SCA) to find that
corruption and fraud existed, and the Sacks’ report, the Zondo Commission
found that the Hawks and the NPA had ostensibly done little to investigate
the malfeasance at PRASA.
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9 |K4.6.8 [EstablishmentA decision on theDPCI Investigations by the @ |
of a Special stabiishment of a[Hawks] DPCl and the SiU are% %
Commission [commission of inquirySIU ongoing. g g
of Inquiry into into PRASA will be ==
PRASA held in abeyance until

the completion of the
investigations
currently underway by
the DPCI and SiU.

10 4.6.8 [EstablishmentA determination will bePresidencyThe decision on the SCC | o |«
of a Special made on whether recommendation % %
Commission these processes have regarding g. cex
of Inquiry into sufficiently addressed the establishment of aE =
PRASA the matters raised byj Special

the Commission and Commission of Inquiry
whether a into
Commission of Inquiry, PRASA will require an
would  serve  thaf] executive
purpose. decision once the current
investigations have been
concluded.
118 The completion of the Siyangena and Swifambo investigations by the

Hawks and NPA, and a decision on whether to prosecute by the NPA, thus

do not depend on the establishment of a dedicated commission of inquiry.

The prospect of a dedicated commission of inquiry is no excuse for the

Hawks’ and NPA'’s prolonged delay, which remains unexplained to date.
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Presidential Proclamation 153 of 2024

This Proclamation was published in Government Gazette 50129 of 16
February 2024 under the Special Investigating Units and Special Tribunals
Act 74 of 1996. The Proclamation refers to the SIU “allegations... in respect
of the affairs of... PRASA’ from 1 January 2010 for investigation.” The
Proclamation accordingly covers the Swifambo and Siyangena contracts. A

copy of the Proclamation is attached hereto, marked annexure "FA20".

While Open Secrets welcomes the Proclamation, | note that the SIU’s
mandate is asset forfeiture for civil purposes. The Proclamation, therefore,
does not address Open Secrets’ concern about the inertia in the Styangena
and Swifambo investigations for criminal purposes by the Hawks and the
NPA and of potential prosecutions.

Aftermath of the Zondo Commission—three years on

Now, more than three years subsequent to the Zondo Commission report,
the perception is that the Hawks and the NPA have done little or nothing to
implement the Zondo Commission’s recommendations in relation to the
Siyangena and Swifambo contracts, based, among other things, on findings
of corruption by the SCA.

And almost a decade after the criminal complaints were laid, not one former
PRASA Board member or executive has been prosecuted in connection
with the Siyangena and Swifambo contracts.

This fosters a loss of public confidence in the Hawks and the NPA.
As the NPA itself acknowledged in Parliament, the passage of time erodes

the forensic value of witnesses’ evidence. Therefore, the prospects of a
successful prosecution dwindle as the months and years go by without the

@
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published a report on 22 August 2022 which details the failures
of law enforcement agencies and entities in investigating State
capture crimes (including at PRASA), entitled ‘Bad Cops, Bad

Lawyers’,

published a report in February 2020 in collaboration with Shadow
World Investigations, which details extensive evidence of the role of
the private sector “enablers” in State capture, entitled ‘The
Enablers’;

published a 3-part series in GroundUp in March 2024, which
exposes those who profited from corruption at PRASA (both

companies and individuals); and

launched a Zondo Recommendations Tracker on & November
2024, which identifies key government departments and ministries
responsible for implementing key recommendations emanating
from the Zondo Commission. The Tracker was designed by the Civil
Society Working Group on State Capture, of which Open Secrets is
a founding member.

130 Despite Open Secrets' advocacy, repeated attempts at dialogue, and a

formal request for reasons, the NPA (including the National Prosecution

Service) has failed to explain why it has not decided whether to prosecute

implicated individuals. Likewise, the Hawks have not accounted for their

failure to complete the investigation. Qur efforts have been ignored, leaving

the public in the dark. | give details of these engagements in Part G of this
affidavit.

131 This case is driven by pressing public interest concerns.
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However, by September 2020, the Cape Town Central Line
remained non-operational. The Citizen confirmed this, On 10
September 2020, also reporting that there had been extensive
vandalism of offices and stations (article attached as annexure
“FA26").

While the impact of Covid-19 might have explained the apparent
inertia at the time, by May 2022, the Cape Town Central Line

remained non-functional.

On 16 May 2022, the Daily Maverick expressed its opinion on the
persistent and disproportionate impact of disfunction at PRASA on
local communities: “The Central Line, which is the busiest line
serving the poorest communities, including Khayelitsha, Mitchells
Plain, Nyanga and Bonteheuwel has been suspended, except for a
brief interval, since 2018.” In fact, the dormancy of the Central Line
had led to the tracks in Langa, Philippi and Khayelitsha becoming
unlawfully occupied. A copy of the article is attached hereto as

annexure “FA27".

PRASA has cited vandalism and cable theft as reasons for the
aforementioned challenges, but only managed partially to restore
service by February 2021. This is reflected in annexure “FA28”, an
article in the Daily Maverick entitled “PRASA’'s Leonard
Ramatlakane joins commuters on the first train in 461 days to leave
Langa station” and dated 15 February 2021. This corresponds with
a ministerial briefing session on the challenges to the timely delivery
of viable public infrastructure projects to communities by the
Minister of Transport. The briefing session took place in September
2024 and the relevant extracts of the presentation are attached

hereto as annexure “FA29".
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134.7 As PRASA is in severe debt, the costs of restoring services and
repairing the damage is exceedingly high. In June 2023, the
Standing Committee on Appropriations issued its report on its
oversight visit to Transnet SOC Limited and PRASA in March 2023.
In terms of the report, extracts of which are attached hereto as

annexure “FA30":

“...PRASA owed its operational credifors (Transnet and other creditors) a
total of R3.921 billion, while the entity only had R163 million in operational
cash available, thus having a shortfall of R3.758 billion at the time of the
oversight visit. The Commiftee further notes the historical debt owed to
Transnet amounting to R2.114 biflion.”

134.8 By October 2024, the prognosis had worsened, according to
SCOPA: SCOPA's meeting with the Department of Transport
revealed that a R120 billion capital injection into PRASA is needed
to restore its functionality following the COVID-19 pandemic. A copy
of a media statement by SCOPA is attached hereto as annexure
“FA31".

G. ATTEMPTS AT ENGAGEMENT WITH HAWKS AND NPA

135 QOpen Secrets sent four letters to the Hawks and the NPA to gain insight into
the status of the Siyangena and Swifambo investigations and the prospect
of prosecutions. These exchanges were unedifying. | summarise the
relevant parts of the parties’ exchanges next.

(a) Open Secrets’ First Letter

136 On 21 September 2023, Open Secrets wrote jointly to Lt. Gen. Lebeya of
the Hawks and Adv Shamila Batohi of the NDPP. A copy of the letter is
attached hereto, marked annexure “FA32”. The key concerns raised in the

letter include: (i) the lack of movement in the investigations, despite the
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for their responses to its request for reasons, being 7 March 2023. A copy
of the letter is attached hereto, marked annexure "“FA37".

Neither the Hawks nor the NPA responded.

(d) Open Secrets’ Fourth Letter

152

153

154

In a final attempt to get any information from the Hawks and the NPA in
connection with the Siyangena and Swifambo contracts, Open Secrets
instructed its attorneys to write to the Hawks and NPA separately (as per
annexures “FA38" and “FA39") on 11 October 2024.

It was, and remains, Open Secrets’ intention to ensure that both those who
are accused of having committed serious economic crimes and those who
are meant to stand guard against serious economic crimes are held
accountable for their actions.

The letter to Lt. Gen. Lebeya of the Hawks—copied to the NPA—thus

addressed the following:

154.1 It referenced Lt. Gen. Lebeya's testimony of August 2021 to the
Zondo Commission, where he stated that investigations into the
Swifambo contract were 90% complete, and those into the
Siyangena contract were 75% complete. At that time, out of 18
investigations, four were finalised, and 14 were still in progress. This
appears to contfradict Lt. Gen. Lebenya's testimony to the Zondo

Commission in this respect.

154.2 The Hawks' fourth quarterly report for the 2023/2024 financial year
reported that—
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154.2.1 The State Capture National Investigation Task Team
was conducting comprehensive investigations, converting

inquiries into formal case dockets.

154 2.2 2,241 statements had been collected across 53 cases

related to the Zondo Commission’s recommendations.

164.2.3 27 suspects (inciuding individuals and entities) had been
arrested by the Hawks, with six more arrests related to the

Bosasa cases.

154.2.4 Over R400 million had been recovered and deposited into
the Criminal Asset Recovery Account (CARA).

154.3 Open Secrets reiterated its request for updates, particularly to
understand the progress made on the investigations since the last
affidavit from Lt. Gen. Lebeya in 2021. Again, the letter posed

specific questions on the status of the impugned investigations.

154.4 The letter requested a response by 25 October 2024. Open Secrets
explained that if the response was unsatisfactory, it would proceed

with litigation in the public interest.

155 Likewise, Open Secrets’ letter to Adv Shamila Batohi, the NDPP, and Adv

De Kock was copied to the Hawks. It addressed the following:

1565.1  The NPA had not responded to Open Secrets’ requests for reasons
for the failure to complete the investigations, which the NPA was

guiding, and to decide whether to prosecute.
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Open Secrets sought to assist PRASA in ensuring that the Hawks
and NPA complete investigations and, if warranted, initiate
prosecutions based on their findings and the Zondo Commission’s

recommendations.

Open Secrets referred to PRASA’'s 2022/2023 Annual Report (an
extract is attached hereto marked annexure “FA45"), which states:

“The Directorate for Priority Crime Investigation (DPCI) is currently
investigating cases reported by PRASA in terms of the Prevention and
Combating of Corrupt Activities Act 12 of 2004 (Precca). The investigation
has been ongoing since 2016 and has not been finalised.”

Given these concerns, Open Secrets sought clarity on several key
points including the nature, extent and method of investigation/s
that has been undertaken by the Hawks and/or the NPA into
PRASA in order to assess the need for litigation or, if possible, avoid

unnecessary legal action.

Open Secrets invited PRASA to collaborate in promoting accountability,

ensuring transparency, and restoring public trust in the state-owned entity.

PRASA’s Acting Group Executive: Legal, Compliance, and Risk, NP

Phasha, responded on 25 November 2024 (correspondence attached

hereto, marked annexure “FA46"), confirming that:

164.1

164.2

PRASA successfully pursued civil claims against Siyangena and

Swifambo, leading to both contracts being set aside.

It disciplined and dismissed employees implicated in the unlawful

procurement of these contracts.

&
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164.3 It assumes the investigations remain active, as law enforcement
agencies (the Hawks, SAPS, and NPA) continue to request
information and supporting documents and regularly interview
PRASA officials.

164.4 PRASA employees are not legally required to inform the entity when
subpoenaed by the Hawks or the NPA, meaning PRASA has no

access to such records.

In follow-up correspondence, Open Secrets requested that PRASA provide
updates on any new developments that come to its attention. On 27
November 2024, PRASA responded to confirm that:

“PRASA will certainly update you on any developments regarding the two matters.”

A copy of that correspondence is attached marked annexure "FA47".

SUSPECTED PERSONS STILL UNACCOUNTABLE

In 2022 Open Secrets published a book entitled “The Unaccountables” (a
copy will be made available to the Court and parties upon request). It
contains profiles of individuals and entities, implicated in economic crimes

but still untouched by the long arm of the law. These include:

167.1  “"Unaccountable 23: How PRASA was loofed and left for scrap”
which details broadly the players involved in the looting of State
funds in the Swifambo and Siyangena contracts, including:
members of the PRASA Board at the time, the Minister of Transport
who failed to properly oversee the SOE's functions, and various

individuals;
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167.2 Some of those individuals also have their own Unaccountable

profiles in the book:

167.2.1 “Unaccountable 24: Auswell ‘talf trains’ Mashaba. The
middlernan who derailed PRASA™

167.2.2 “Unaccountable 00026: Vossioh — The German railway
giant that derailed PRASA",

167.2.3 “Unaccountable 29: Roy Moodley- Mr PRASA?" (Moodley
is a businessman whose company, Royal Security, was

reportedly PRASA's preferred security adviser), and

167.2.4 “Unaccountable 30: Sfiso Buthelezi- The MP who derailed
PRASA".

GROUNDS OF REVIEW

Under this heading, | discuss the grounds of review on which Open Secrets
relies for the relief outlined in Part A of this affidavit and in the Notice of
Motion. I rely on the Hawks’ and NPA'’s duties to investigate priority crimes,
in terms of the constitutional and statutory framework discussed in Part C of
this affidavit.

Failure To Take a ‘Decision’ To Conduct and Complete the

Investigations

| am advised that in National Commissioner of SAPS v South African Human
Rights Litigation Centre and Another 2015 (1) SA 315 (CC), the
Constitutional Court held that the SAPS’ decision not to investigate criminal
complaints of torture was reviewable under PAJA. This was on the basis

that the SAPS do not merely have a power but also a duty to investigate

(l
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allegations of torture. This duty was said to arise from the Constitution as
well the Implementation of the Rome Statute of the International Criminal
Court Act 27 of 2002. The precise provision of the Constitution that the
Constitutional Court found this duty to be premised on was section 205(3)
of the Constitution.

As stated above, the Hawks, as part of the SAPS, is also obliged to
discharge its constitutional duty to investigate crime diligently and without
delay under section 237 of the Constitution. This obligation, along with the
principle of accountability, constitutes the constitutional lens through which
section 39(2) of the Constitution requires the SAPS Act to be interpreted.

| refer to what | have stated above regarding the Hawks' crucial role in
enforcing PreCCA, which is the principal statute for addressing corruption,
which depends on the diligent and timeous investigation of complex and

Serious cases.

The investigation of alleged priority crimes must thus be administrative

action.

| am advised that section 179(2) of the Constitution affords the NPA a
'power' and thus a discretion to institute criminal proceedings. It must
exercise this power within the confines of the law. In terms of section 179(4)
of the Constitution, the NPA has a duty to exercise its functions without fear,

favour or prejudice, as prescribed in terms of the NPA Act.

The SAPS (and the NPA) have failed to furnish Open Secrets with the
reason{s) for not completing the investigations to date or to explain
coherently who among them is leading the investigations in light of the
contradictory versions that these two institutions have given to different
Parliamentary sub-committees and functionaries. | am advised that under
section 5(3) of PAJA, in light of the Hawks' (and the NPA’s) failure to furnish
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The IDAC can also be assisted by officials from other law enforcement
agencies, such as the SAPS, the SSA, SARS, and the IPID.”

177 The above demonstrates that the Hawks, as part of the SAPS, is much
better capacitated to perform its functions under the SAPS Act
Furthermore, the IDAC, as a permanent institution within the NPA, has
reinforced the NPA's capacity to conduct prosecutions and to give guidance
to the SAPS, on a co-operative basis. Furthermore, under the SAPS Act,
the two institutions (i.e. the SAPS and the NPA) are required to co-operate
with each other as follows:

177.1 Section 17D(3) of the SAPS Act permits the Head of the Hawks to
seek the NPA's assistance in the investigation of a national priority

offence.

177.2 Section 17F facilitates assistance and cooperation between the
Hawks and other government departments or institutions, including
those with specialised crime intelligence, auditing and financial

skills.

178 All the above investigative functions have to be performed diligentiy,
timeously, without delay and without fear, favour or prejudice. Accordingly,
the Hawks' failure to complete the Siyangena and Swifambo
investigations—

178.1 within a reasonable time or at all, is reviewable and invalid under
section 6(2)(g) and (3)(a) of PAJA,

178.2 diligently and without delay in discharge of their constitutional duties
as part of the SAPS breaches section 237 of the Constitution, read

T See https:/iwww.npa.gov.za/investigating-directorate.

L.
G
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with section 205(3), which is reviewable under section 6(2)(i) of
PAJA;

178.3 without giving a proper reason for the failure to complete the
investigations timeously is not rationally connected to the reasons
given for it by the each of the Hawks and the NPA, as detailed
above. It is therefore reviewable under section 6(2)(H(ii}(dd) of
PAJA; and

178.4 to the extent that it amounts to a failure to take a decision to
complete the investigations it is reviewable under section 6(2)(g) of
PAJA.

179 Having assumed a guiding role over the Siyangena and Swifambo
investigations, the NPA’s failure to see to the completion of those

investigations—

179.1 within a reascnakble time or at all, is reviewable and invalid under
section 6(2)(g) and (3)(a) of PAJA;

179.2 diligently and without delay in the discharge of its implied
constitutional duty to “carry out any necessary functions incidental
fo instituting criminal proceedings” breaches section 237 of the
Constitution, read with section 179(2), which is reviewable under
section 8(2)(i) of PAJA: and

179.3 to the extent that it amounts to a failure to take a decision to
complete the investigations, is reviewable under section 6(2){(g) of
PAJA.

180 Should the Constitutional Court overturn its decision in National
Commissioner of SAPS v South African Human Rights Litigation Centre and
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Another (referred to above) and find that the investigative powers of the
Hawks (and the NPA assisting the Hawks) do not amount to administrative
action, then Open Secrets seeks to review their failure to conduct, progress
and complete the Siyangena and Swifambo investigations without undue
delay under the principle of legality on these grounds:

180.1 In respect of the Hawks: section 205(3) of the Constitution gives the
SAPS the power and duty to investigate crime. Failure to discharge
that duty diligently and without delay breaches section 237; a
declaration of invalidity is thus indicated under section 172(1)(a).

180.2 In respect of the NPA, overseeing the Hawks: section 179(2) gives
the NPA the power to carry out any necessary functions incidental
to instituting criminal proceedings, which includes guiding
investigations of high priority crimes, failure to discharge that duty
diligently and without delay breaches section 237; a declaration of
invalidity is thus indicated under section 172(1)(a).

No good reason for the delay

More than 90 days have passed since Open Secrets made its formal
request for reasons on 4 December 2023, and neither the Hawks nor the
NPA informed Open Secrets that they were departing from the duty to give
adequate reasons, under section 5(4)(a) of PAJA.

Section 5(3) thus creates a presumption that they have failed to conduct
and complete the Siyangena and Swifambo investigations “without good

reason’.

On this basis, their conduct is invalid administrative action under section
6(2)(i) of PAJA. If the Constitutional Court eventually holds that the principle
of legality governs the review of the Hawks’ and NPA's conduct, Open

¢
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Secrets was still entitled to reasons for their failure to conduct, progress

or complete their investigations without unreasonable delay.

| am advised that breach of that duty by the Hawks and the NPA should
similarly give rise to an inference that there is no good reason for the delay.

This amounts to a reviewable act as it amounts to irrational conduct.

Decelerating investigations while close to completion irrational or

unreasonable

Lt. Gen. Lebeya’s evidence was that, by August 2021, the investigations
into the Swifambo contract was 90% complete and into the Siyangena

contract was 75% complete.

Yet, more than three years after Lt. Gen. Lebeya’s affidavit, neither of the
investigations has been completed. It, therefore, appears that the Hawks
and NPA either decelerated the pace of the Siyangena and Swifambo
investigations or stopped them altogether (it is hard to know which without
the Rule 53 record).

In either event, having already committed time and resources to the
Siyangena and Swifambo investigations, advancing them to a nearly ripe
stage, if what Lt. Gen. Lebeya Stated under oath is anything to go by, it is
irrational or unreasonable for the Hawks and NPA to have decelerated the
pace of their investigations or altogether stopped them. Should that be the
case, then this would be particularly concerning for the following reasons:

187.1 There has been pressure from the conclusion of the Zondo
Commission to see investigations being completed and prosecution

of the individuals implicated in the Zondo Commission report.
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187.2 Both institutions, i.e. the Hawks and the NPA, have been giving
updates to the SCOPA on the progress of the investigations. At no
stage did they indicate that they have decelerated them or halted
them altogether for any reason.

187.3 Open Secrets have been addressing correspondence to both
institutions seeking updates and the reasons for the delay. At no
point has either institution indicated that the investigations have

either been decelerated or halted.

Should that be the case, then it would amount to irrational and unreasonable
conduct. The irrationality and unreasonableness of such conduct is further
underscored by the availability and degradation of the forensic value of
evidence with the passage of time (like the potential loss of documents, the
potential fading of the memory of witnesses and their recollection of events).
This may damage the prospects of successfully prosecuting someone

suspected of a priority crime.

The Hawks' and NPA’s delay in finalising the Siyangena and Swifambo
investigations, therefore, is not rationally related to the purpose of the power
to investigate and gather evidence, which is set out in the Constitution and
the relevant statutes discussed above. Nor is it a reasonable exercise of the

investigative power.

In those circumstances, the Hawks' and NPA’s conduct is reviewable under
section 8(2)(f)(ii) of PAJA or, as far as it concerns rationality review, the
principle of legality.

/(/L’
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If the NPA has not considered prosecuting the persons contemplated in
the Zondo Commission report and in the SCA’s decisions referred to above,
then the NPA has failed to discharge its duty under section 207(2) of the
Constitution diligently and without delay. This is reviewable conduct and
attracts a declaration of invalidity to that effect, in terms of section 172(1)(a).

JUST AND EQUITABLE RELIEF

Open Secrets seeks just and equitable relief under section 8 of PAJA and
section 172(1)(b) of the Constitution, as far as it applies.

Despite extensive evidence and clear recommendations, the Hawks and the
NPA have failed to finalise their investigations and prosecutions. The public
relies on these agencies to prioritise such cases, yet delays and a lack of
transparency persist.

Given the widespread, public impact of the corruption that took place at
PRASA in respect of the Siyangena and Swifambo contracts, respectively,
these failures erode trust in South Africa’'s criminal justice system. This is
untenable in a democracy, compelling Open Secrets to seek judicial
intervention.

Having exhausted all other avenues and having received no proper or
adequate response from the Hawks or the NPA when it addressed the
correspondence referred to above, Open Secrets turns to this honourable
Court for effective relief—to uphold the principle of accountability and rule
of law, protecting the rights of ordinary South Africans who depend on a
functioning public transport system.

Flowing from the declarations of invalidity under section 6 of PAJA and
section 172(1)(a) of the Constitution on any of the grounds pleaded in this
affidavit, Open Secrets seeks the following consequential relief:

(A

O
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204.1 an order directing the Hawks and NPA to finalise the Siyangena
and Swifambo investigations within a reasonable time and without

further delay;

204.2 an order directing the NPA to consider prosecuting any persons or
entities implicated in the award and implementation of the
Siyangena and Swifambo contracts, including the persons listed in
the table in paragraph 84 above, where consideration for
prosecution is indicated in the second column.

L. THE RULE 563 RECORD AND CONFIDENTIALITY

205 Rule 53 entitles an applicant in judicial review proceedings to access all
documents, reports, and evidence that informed the decision in guestion.
While full disclosure is required, Open Secrets acknowledges that the
Hawks and NPA may have sensitive, confidential information about their

investigation and/or prosecution plan/s.

206 Open Secrets does not seek to compromise the Siyangena and Swifambo
investigations but aims to hold the Hawks and NPA accountable as key

institutions in South Africa’s criminal justice system.

207 Open Secrets is advised that a court-managed confidentiality regime is the
appropriate mechanism—ensuring controlled access to relevant documents
while preventing uncontroiled dissemination of sensitive information. Open
Secrets invites the Hawks and NPA to propose such a regime, for the
purpose of making the Rule 53 record available within the timelines set by

the Rules.

0 :
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M. CONCLUSION

208 In light of the above, the Applicant has made out the case for the relief
sought in this application, and | respectfully pray for an order in terms of the

Notice of Motion.
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RESOLUTION BY THE BOARD OF DIRECTORS OF OPEN SECRETS NON-PROFIT
COMPANY ("OPEN SECRETS”)

We, the persons named and signed hereunder, confirm that:
1. We are the duly elected Board of Directors of Open Secrets, a registered non-profit
company with registration number 2017/078276/08 (NPC) and 262-566 {NPO).

2. We confirm that we are duly authorised to mandate and give instructions on behalf of

Open Secrets,

3. We herehy appoint Power and Associates to act as our attorneys of record, in order
to obtain information or documents from any party (government or otherwise} and

negotiate or settle any matter with such party.

4. Specifically, we authorise Power and Associates as the atlorneys of record {o institute
and prosecute an application against the Directorate for Priority Crimes Investigation
("the Hawks") and the National Prosecuting Authority {"NPA"} to review:

4.1,  the Hawks’ failure, within a reasonable time, to complete the investigations into
the complaints of corruption and fraud at the Passenger Rail Agency of South

Africa (PRASA), under SAPS case numbers CAS405/07/2015 and

CAS278/09/2015, respectively concerning—

4.1.1. PRASA’'s award and conclusion of the contract with Siyangena
Technologies (Pty) Ltd (Siyangena) under tender number
HO/SCM/223/11/2011, as well as the implementation of that contract;
and

4.1.2. PRASA’s award and conclusion of a coniract with Swifambo Rails
Leasing {Pty) Ltd (Swifambo) under tender number HQO/FM-
CRES/142/09/2013, as well as the implementiation of that contract; and

4.2.  the NPA's failure —

4.2.1. having assumed a guiding role in the Hawks' investigations referred to
in prayer 1 above, the NPA's failure, within a reasonable time, ta see o
the completion of those investigations; and

4.2.2. to take a decision, either to prosecute or not to prosecute, persons

implicated or involved in criminal activities, related to the award,

NPO.195-990-NPC | NPC 2017707827608 | PRO: 920058106

Comrnunity House, 41 Sahlt River Road, Salt River 7925, Cape Town, South Afrca
researcher@opensecrets.org.zz | +27 21 447 2705 [office] | +27 72 565 0172 [Signal and WhatsApp]
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A, DEFINITIONS AND INTERPRETATION

Unless the context clearly otherwise indicates, words and expressions defined in the
Companies Act, No. 71 of 2008, as amended, shall bear the same meanings when
used in this Memorandum of Incorporation, save that the following words and
phrases shall bear the meanings specifically denoted hereunder, as follows, viz:

Al “The Act” means the Companies Act, No 71 of 2008, as amended; and this
term shali include all Schedules, Regulations, and Notices that may be
prescribed from time to time, inciuding any amendment, substitution, or re-
enactment thereof.

A2  "“The Board” means the persons holding office as Directors of the Company
from time to time, when acting collectively in that capacity.

A3  “The Commission” means The Companies and Intellectual Property
Commission ("CIPC") which has been established in terms of The Act.

A4 “The Company” means this Company, which is to be known as the “Open
Secrets (RF) NPC".

A5 "Company Secretary” means any person appointed from time to time to the
office of Secretary of the Company, as contemplated by the Act.

A.6 "Co-opted Director/s" means any person appointed from time to time by
The Board to serve as a Director to filt a temporary vacancy as contemplated
by Clause X.

A7 "Duly Certified", in relation to copies, means a copy certified by an
appropriate Public Officer, or by a Notary Public, or in such other manner as
may be considered acceptable in the circumstances.

A8 “Deliver” in relation to a notice or other document inciudes the hand-delivery
thereof or its despatch by ordinary registered mail to an address furnished to
the Company for this purpose by the addressee; or the transmission thereof by
email, internet, intranet, or by such other means of electronic communication
as may be permitted in terms of Clause 23 of this Memorandum.

R.charg Rosentha! Attameys Page 1
SD/EZH Open Seorets (RF NPT g
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A9

A.10

A1l

A.12

A.13

A.14

A.15

A16

A.l7

A.18

“Directors” means, initially upon adoption of this Memorandum, the
Incorporators; and thereafter, from time to time, the persons appointed to this
office in accordance with Clause 8; and including any person duly nominated
and acting as an Alternate Director in terms of Clause 12,

"File" or "Filing", in relation to a document to be lodged with the
Commission, means the delivery thereof to the Commission in the manner
and form prescribed by the Act.

"Income Tax Act" means the Income Tax Act No. 58 of 1962, as
amended, including the Schedules and Regulations prescribed thereunder.

“Memorandum of Incorporation” or “Memorandum” means this
Memorandum of Incorporation, including Attachments "A", "B" and “C”
thereto.

"Month" means a calendar month.

"Non Profit Organisations Act" means the Non Profft Organisations Act No.
71 of 1997, as amended.

"Office™ means the Registered Office of the Company.

"Prescribed Companies Act Provisions” means the special provisions
concerning Non Profit Companies, prescribed in terms of Schedule 1 to the Act,
as referred to in Attachment “A” to this Memaorandum.

"Prescribed Fiscal Provisions” means both the spedal provisions applicable
to Public Benefit Organisations approved in terms of Section 30 of the Income
Tax Act; and the special provisions which are applicable in terms of Secticn 18A
of that Act, as referred to in Attachment "B" to this Memorandum.

“Prescribed NPO Provisions” means the provisions concerning Registered
Non-Profit Organisations as prescribed in terms of Section 12(2) of the Non
Profit Organisations Act, as set forth in Attachment “C” to this MOL.
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A.20

A.21

A.22

A.23

A.24

In the

B.1

B.2

"Prescribed Statutory Provisions” means the Prescribed Companies Act
Provisions; the Prescribed Fiscal Provisions; and the Prescribed NPO Provisions,
al: of which are binding upon the Company from time to time as referred to in
Clause 4.2.

"Prime Interest Rate” means the prime overdraft rate of interest ordinarily
charged from time to time by The Standard Bank of South Africa Limited, in
respect of unsecured overdraft facilities, calculated and compounded monthly in
arrear, as certified by the manager of any branch of that bank.

“Public Benefit Organisations” means organisations which are approved by
the Commissioner as such in accordance with the provisions of Section 30 of
the Income Tax Act; and “Public Benefit Activities” shall have the
equivalent meaning assigned thereto by the Ninth Schedule to that Act.

"Republic" means the Rzapublic of South Africa.

"Rules” means any such Rules in respect cf the governance of the Company
as may be made and adopted by the Board at any time, in accordance with
the provisions of The Act, and subject to Clause 5.3 of this Memorandum.

"Secretary" means any person appointed from time to time to perform the
duties of Secretary to the Company.

INTERPRETATION

interpretation of this Memorandum, it is further provided that:

Expressions with reference to writing shall be deemed to include reference to
printing, lithography, photographs, electronic images, and other modes of
representing or reproducing words in visible form.

References to the Companies Act; the Income Tax Act; the Nonprofit
Organisations Act; and any other legislation, or the regulations prescribed
thareunder, shall be deemed to denote such legisiation and regulations, as they
may be amended from time to time, including legistation constituting a re-
eractment or substitution therefor.
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B.3  Words importing the singular shall inciude the plural; words importing the
masculine, feminine, or neuter, shail include the others of such genders; and
words importing persons shall include juristic persons, and vice versa in each
instance.

B.4  In the event of any conflict between the terms of this Memorandum and the

provisions of The Act, the terms of this Memorandum shall prevail, except
insofar as The Act may impose an unaiterable provision.

1, INCORPORATION

A NON PROFIT COMPANY WITHOUT MEMBERS is hereby established and
incorporated in terms of this Memorandum of Incorporation, which shall be known as

OPEN SECRETS (RF) NPC

2. GOVERNANCE PROVISIONS

In accordance with the provisions of The Act:-

2.1 The Unalterable Provisions of The Act which are applicable to Non-Profit
Companies without Members, including the special provisions concerning Non-
Profit Companies set forth in Schedule 1 to the Act, are binding upon the
Company, and deemed to have been incorporated in this Memorandum, and
are set forth accordingly in Attachment "A" thereto.

2.2 The Alterable Provisions of the Act which are applicable to Non-Profit
Companies without Members are binding upon the Company only to the extent
and insofar as this Memorandum may not otherwise provide, whether by
limitation, extension, variation, or in some other permitted manner.

3. SOLE OR PRINCIPAL OBJECT

The Sole or Principal Object of the Company shall be to promote human rights and
democracy by pursuing accountability for economic crime and related human rights
violations in Southern Africa, through advocacy, public interest litigation and
research.
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4, POWERS AND STATUS

4.1  As a Non-Profit Company incorporated in terms of The Act, the Company shall
be a juristic person, having all the lega! powers and capacities of an individual,
except to the extent that a juristic person may be incapable of exercising any of
such powers or having any such capacity; but subject to the terms of this
Memorandum, and to the relevant provisions of The Act.

4.2  The exercise of the Company's aforesaid powers and capacities shall be
restricted in the manner contemplated by Section 19(1)(b)(ii) of The Act by
reason of the fact that the Company is required to comply with the Prescribed
Statutory Provisions, namely:-

4.2.1 The Prescribed Companies Act Provisions which are applicable to Non-
Profit Companies (NPC's), as contemplated by Attachment “A™; and

4.2.2 The Prescribed Fiszal Provisions, which are applicable to Approved Public
Benefit Organisations, as contemplated by Attachment "B".

4.2.3 The Prescribed NPO Provisions, inscfar as they may be or become
applicable to the Company by reason of its registration in terms of the
Non-Profit Organisations Act No. 71 of 1997, as amended, as
contemplated by Attachment “C” hereto.

4.3 The income and property of the Company whencesoever derived shall be
applied solely towards the promotion of its Sole or Principal Object, and no
portion thereof shall be paid or transferred, directly or indirectly, by way of
dividend, bonus or otherwise howsoever, to any Members/Directors, or any
controlling or controllec Company; Provided that nothing herein contained
shall prevent the payment in good faith by the Company of reasonable
remuneration (commensurate with services actually rendered) to any officer
or servant of the Company, including a Member (if any) or a Director, subject
to due compliance with the constraints envisaged by the Prescribed Fiscat
Provisions,

SB/EZR Open Secrets (RF) NPC
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4.4 Upon its winding-up, deregistraticn or dissolution, any assets of the Company
remaining after the satisfaction of its liabiiities shall be given or transferred to
one or more other Public Benefit Organisations having the same or similar
objects as those of the Company, or to such other tax-exempt Institution, as
may be approved for this purpcse by the Commissioner for the South African
Revenue Service (SARS).

4.5 Any amendment to this Memorandum shaill be promptly notified to the
Commissioner for the SA Revenue Service, immediately upon its adoption, as
required by law.

5. ALTERATIONS TO THIS MEMORANDUM; AND THE MAKING OF
COMPANY RULES

The Board shall have the following powers and discretions, viz:-

5.1  This Memorandum may at any time be altered or amended by the Board in
the manner prescribed by The Act, provided that nc such alteration or
amendment shall be competent if it would be inconsistent with the restrictions
and limitations on the powers of the Company referred to in Clause 4 above.
Upon adoption of any such alteration, or amendment, written Notice thereof
shall be given to each Director of the Company, and to the Commission, in the
manner required by The Act.

5.2 In addition to its power of amendment referred to in Clause 5.1 above, the
Board or any person authorised by the Board shall have the further power to
cause this Memorandum to be altered in any manner that may be necessary
to correct patent errors of spelling, punctuation, reference, grammar, or any
similar textual defect, by delivering a Notice effecting such amendment to
each of the Directors cof the Company, and filing the prescribed written Notice
thereof with the Commission, in the manner required by The Act.

5.3  Should the Directors at any time deem it necessary or desirable in the best
interests of the Company, the Board shall be empowered to make Rules for
the Company; but such power to make Rules shall aiso be limited and
restricted to the extent that the powers of the Company are themselves
limited and restricted as aforesaic in terms of this Memcrandum. A copy of
any such Rules shall be publishad, by delivering a copy thereof to each
Director of the Company, and by filing a copy thereof with the Commission, in /& :
the manner required by The Act.
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6.1

6.2

7.

ENHANCED ACCOUNTABILITY AND TRANSPARENCY

The Company hereby elects not to assume the voluntary obligation of
compliance with the Enhanced Accountability and Transparency Provisions set
forth in Chapter 3 to The Act, save and except for the mandatory appointment
of an Auditor, and the production of annual audited financial statements.

Notwithstanding the afaregoing, the Company may at any time extend or
rescind its voluntary submission of compliance with the Enhanced
Accountability and Transparency Provisions, subject to the passing of 2
Special Resoiution to this effect in the manner required by The Act.

OMPANY TO HAVE NO MEMBERS

The Company is incorporated Without Members, and accordingly the responsibility
for governance, and the proper exercise of its powers and mandate in pursuance of
the Sole or Principal Object, shall vest in and be assumed by the persons who are
appointed as Directors from time to time.

8.1

8.2

8.3

8.4

APPOINTMENT OF DIRECTORS

In accordance with the Prescribed Companies Act Provisions, there shall be at
no time less than THREE (3) Directors of the Company. However, there shall
be no stipulated maximum number of Directors.

The persons acting as Incorporators in terms of this Memorandum shall be
deemed to have been appointed as the initial Directors, subject to the
succeeding provisions of this Memorandum, and The Act,

It shall be the responsibility of the Directors, by majority decision, to effect
the appointment, or reappointment from time to time of such number of
Directors as may be require¢ and deemed appropriate, provided that the
number of Directors so appointed shall at no time be less than the minimum
number of Directors stipulated in Clause 8.1.

If the number of Directors should at any time fail below the stipulated
minimum, the remaining Director(s) shall be both entitled and required to
continue to exercise their powers and responsibilities as Directors,
notwithstanding the existence of such temporary vacancy; but such
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8.5

8.6

9.

continuing authority shall be limited to a period not exceeding EIGHT (8)
weeks, within which period the remaining Director(s) shall be obliged to
ensure the necessary appointment, in order that the number of Directors
once again satisfies the numerical requirement aforesaid,

For the avoidance of doubt, no third party shall have power to appoint
Directors; and no person shali be deemed to have been appointed as an ex
officio Director as contemplated by Section 66(4) of The Act.

Notwithstanding anything to the contrary hereinbefore contained, it is further
stipulated that the Directors shall have the power, at any time should they
deem this appropriate and in the best interests of the Company to suspend or
remove a Director from office prior to the expiration of a term of
appointment: provided that any such resolution effecting the removal of a
Director shall only be of force and effect if it is supported by no less than 75%
of the Directors then serving (other than the Director to be removed). For the
avoidance of doubt, it is further stipulated that no reasons or motivation need
be provided for any such resolution to suspend or remove a Director.

MINUTES AND MINUTE BOOK

The Directors shall cause Minutes to be kept:-

9.1 of all appointments of Officers;

9.2  of Directors present, or represented by an Alternate, at every Meeting
of the Board; and

9.3 of all proceedings of the Board.

The Minutes shall be signed by the Chairperson of the relevant Meeting, or in his/her
absence by the Chairperson of the next succeeding Meeting.

10.

INSPECTION OF MINUTES

The Minutes of each Meeting of the Board may be inspected and copied on request
by any Director.
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11.

11.1

11.2

12.

12.1

12.2

12.3

TERM OF APPOINTMENT

Each Director (with the exception of ex officio Directors) shall be deemed to
have been appointed to serve for a term of THREE (3) years, but shalt be
eligible, if so nominated and appointed, to serve for one or more further
terms of THREE (3) years each, uniess otherwise removed from office in
terms of The Act, or otherwise in terms of this Memorandum.

Accordingly, at each Annual General Meeting Cne-Third (1/3) of the Directors
then serving shall be required to retire, but those retiring shali be eligible for
re-appointment. The Directors retiring at each Annual General Meeting shall be
those who have completed their current THREE (3) year terms of office;
provided that if more than one third (1/3) of the Directors then serving shall be
due for retirement at such Annual General Meeting, no more than one-third
(1/3) of their number shall be required to retire, being such as may be mutuatly
agreed between the Directors then due for retirement; but in the absence of
agreement, those to retire shall be such as may be determined by the drawing
of lots between them.

ALTERNATE DIRECTORS

Each Director shall have the power to nominate; and the Board shall have the
power to appoint; any other person as such Director's Alternate to act in the
event of absence or inability to act as such.

Any Alternate Director acting in the stead of a Director appointed by the Board
shall exercise and discharge all the powers, duties and functions of the Director
s/he represents. The appointment of an Alternate Director shall be revoked,
and the Aiternate Director shall cease to hold office, whenever the Director
ceases to be a Director; or should such Director or the Alternate Director give
notice to the Company Secretary that such Alternate Director has ceased to
represent the Director concerned; with due notification to the Commission as
reqguired in terms of The Act.

A person may be nominated as Alternate Director to more than one Director,
and in such event such Alternative Director shall have the voting rights coniem-
plated by Clause 14.5 hereunder.
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14.2 At all Meetings of the Board, the guorum necessary for the transaction of
business shall be at least THREE (3) of the Direcors either personally prasent,
or represented by a duly appointed Alternate, subject however to the conzinuity
provisions contemplated by clause 8.4; and provided further that ex officio
Directors shall not be counted for purposes of determining the presence of a
quorum.

14.3 The Directors shall appoint one of their number to serve from time to time as
Chairperson, and should they deem this appropriate, they may appoint another
of their number to serve as Deputy Chairperson. Each of such appointees shall
hold office for such period as the Directors may deem appropriate at their sole
and absolute discretion. If no Chairperson or Deputy Chairperson is appointed
as aforesaid, or if at any Meeting neither of them is present or available to act
within Fifteen (15) minutes of the time appointed for the commencement of the
meeting, the Directors then present shall choose ancther of their number to act
as Chairperson of that Meeting.

14.4 The Chairperson, or in her/his absence, the Deputy Chairperson, shall preside
at all Meetings of the Board. The Chairperson may convene a meeting of the
Board at any time, but shall be obliged to convene such meeting if so
requested by any TWO (2) or more of the Directors. Each Director or Alternate
Director shall be entitled to at least SEVEN (7) Business Days' prior written
notice of a meeting, which shall include an Agenda and such other meeting
papers as may be considered applicable; provided that, in a situaton of
urgency, such formalities may be dispensed with and the notice convening a
meeting may be given on less notice and in any such other manner as the
Chairperson may deem practicable in the circumstances.

145 Each Director present or "epresented at a Meeting shall be entitled to exercise
ONE (1) vote. Where & person is an Alternate Director to more than one
Director, or where an Alternate Director is also a Director in a personal
capacity, the person concerned shali, in addition to that person's own vote,
have a separate vote on behalf of each Director so represented.

Save as otherwise stipulated in this Memorandum, gquestions arising at
Meetings of Directors shali be decided by a majority of votes, provided that in
the case of an equality of votes the Chairperson shall be entitied to a second @ .
and casting vote.

f 7
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14.6 A "round robin" resolution shall be as valid as if passed at a duly convened
meeting of the Board provided such resolution is supported in writing by not
less than 75% of all the Directors then serving, who must number not less
than the minimum number of Directors stated in Clause 8.1. Unless stated to
the contrary in the resolution itse!f, a "round robin” resolution shall be deemed
to have been passed as at the date of the last signature thereto. A round
robin resolution may be recorded in a single document or in several
documents, as may be found more convenient. The vote of a Director may be
recorded not merely by signature but also by other secure means of
communication, including the intranet, internet, email, whatsapp, fax, e-mail,
or in such other manner as the Chairperson may regard as acceptable.

14.7  The Board may delegate any of its powers to an Executive Committee and/or
one or more special purpose committees, subject to the following provisions:

14.7.1 Such Committees shall consist of Directors, but may also include other
persons, as the Board may deem appropriate.

14.7.2 Such Committees shall, in the exercise of their powers and responsibilities,
determine their own procedural formalities, but shall conform to any such
Terms of Reference, rules, restrictions, or procedures that may be
imposed upon them by the Board.

14.8 All acts performed in good faith by the Board, or by a Committee of the
Board, or by a person acting in the capacity of a Director or as member of a
Committee, shall be deemed to be effective and valid, notwithstanding that it
may afterwards be discovered that there existed some formal defect in the
appointment of the person acting as aforesaid, or that any of them were
disqualified or had vacated office.

15, AUTHORITY OF THE BOARD

The Directors shall have unrestricted power and authority to manage the affairs
and direct the business of the Company in furtherance of its Sole or Principal
Object, subject only to the exclusions, gualifications and conditions stipulated in
terms of this Memorandum, and The Act.

< L
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16. DIRECTORS REMUNERATION AND REIMBURSEMENT

16.1 Directors shall receive no remuneration in respect of their services as Directors;
provided that an Executive Director shall be entitled to such remuneration as
may be considered reasonable and commensurate with his/her duties and
responsibiities.

16.2 Notwithstanding the aforegoing, all Directors shall be entitied to cdaim
reimbursement of reasonable travelling, subsistence, and other expenses as
may be incurred from time to time in the execution of their duties as Directors,
and with the approval and authority of the Board.

17. POWERS AND DUTIES OF DIRECTORS

17.1 The business of the Company shall be managed by the Board, which may pay
on behalf of the Company all expenses incurred in promoting and incorporating
the Company, and may exercise all such powers of the Company as are not
required by The Act, or by this Memorandum, to be exercised by the Members
in General Meeting.

17.2 The Company’s financial transactions must be conducted through one or more
banking accounts, to be operated under such mandates and authorisations as

the Board may determine from time to time.

18. BORROWING POWERS

Subject to the unanimous resolution of the Board, the Directors shall be
entitied to borrow money and to mortgage or bind the underiaking of the
property of the Company or any part thereof, and to issue debentures,
debenture stock, and other securities whether outright or as security for any
debt, liability, or obligation of the Company or of any third party.

19. CONFLICTS OF INTEREST

No transaction involving the Company shall be void or voidable merely by reason of
the existence of a conflict of interest between the Company and one or more of its

Directors, provided that: l@(
»
zﬂﬂ |
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18.1

19.2

19.3

19.4

19.5

20.

20.1

20.2

20.3

204

20.5

Any Director having a conflict of interest must promptly declare such interest;

Such Director must make full, timely, disclosure in good faith of ali relevant
facts and circumstances affecting such interest;

Following such disclosure, the Director concerned must be recused from any
further part in the discussion or consideration of the affected transaction;

Approval of the transaction shall require a Resolution to be passed
unanimously by all the other Directors then serving, being not less than the
minimum number stipulated in Clause 8.1 above.

All material details of the transaction, and of the discussions leading up to the
vote of the Directors, must be minuted and recorded.

AUDITOR ~ FINANCIAL YEAR — ANNUAL GENERAL MEETINGS

The Financial Year of the Company shall commence on the 1 March each year
and terminate on the last day of February in the succeeding year; subject to
the right of the Board to determine a change to the Financial Year, with the
consent of the Commissicner for SA Revenue Services.

An independent Auditor shall be appointed, and may be removed, and replaced
from time to time, at the discretion of the Board in accordance with the
provisions of this Memorandum, and The Act.

The Directors shall from time to time in accordance with the provisions of The
Act, cause to be prepared and laid before the Board, such Annual Financial

Statements as are referred to therein.

A meeting of the Board, to be styled the Annual General Meeting, shall be held
by the Directors within 6 months of the end of each financial year.

The business of the Annual General Meeting shall include:

20.5.1 Presentation of an Annua! Report.
20,52 Consideration of Annual Financial Statements.

20.5.3 Appointment of Auditors, if applicable. @\
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21,

21.1

21.2

22.

22.1

22.2

22.3

20.54 A review of the composition of the Board.
20.5.5 Such other matters as may be deemed appropriate by the Directors

MEETINGS BY ELECTRONIC COMMUNICATIONS

Meetings of the Board may be held wholly or partially by Electronic
Communication, and provide for the participation in such Meeting by Electronic
Communication, as contemplated by Section 63 of The Act; and the power to
do so is not limited or restricted by this Memorandum. Accordingly, any such
Meeting of the Board may be conducted entirely by Electronic Communication;
or one or more persons, (including their proxies or Alternate Directors, if
applicable) may participate by Electronic Cemmunication in ail or part of the
relevant Meeting, provided all such persons participating in the Meeting are
able to communicate concurrently with each other, without reliance upon an
intermediary, and to participate in a manner that is effective.

The Notice of a Meeting of the Board, at which it will be possible for persons to
participate by way of Electronic Communication shall inform such persons of
the ability to so; and shall provide any necessary information to enable them to
access the available medium or means of Electronic Communication.

LIMITATION OF LIABILITY AND INDEMNITY

A Director shall incur no personal fiability for the debts or obligations of the
Company, by reason only of such person having served in that capacity as a
Director,

Subject to the relevant provisions of The Act, each Director and other officer of
the Company shall be indemnified by the Company against all costs, expenses,
and liabilities reasonably incurred on behalf and in the interests of the Compzny
with the authority of the Board.

No Director or other officer or employee of the Company shall be liable for the
acts, receipts, neglects or defaults of any other Director, officer or employee; or
for joining in any receipt or other act for conformity; or for loss or expense
happening to the Company through the insufficiency or deficiency of any
security in or upon which any of the funds of the Company may be invested; or

NS ﬂym-
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ATTACHMENT "A”

PRESCRIBED COMPANIES ACT PROVISIONS
CONCERNING NON-PROFIT COMPANIES
WITHOUT MEMBERS

The Special Provisions Concerning Non-Profit Companies contemplated by
The Act, insofar as they relate to Non-Profit Companies without Members —
as set forth in Schedule 1 to the Act - are applicable, to this Company, and
such provisions are incorporated in this Memorandum, and are repeated
hereunder, for ease of reference, as follows, viz:-

1. Objects and Policies
(1) The Memorandum of Incorporation of a Non-Profit Company must ~
(a) set out at least one object of the Company, and each such object must be
either:-
(i) a public benefit object; or
(it) an object relating to one or more cultural or sociai activities, or
communal or group interests; and
(b) be consistent with the principles set out in sub-items (2) to (5} hereunder.

(2) A Non-Profit Company -
(3) must apply all of its assets and income, however derived, to advance its
stated objects, as set out in its Memorandum of Incorporation; and
(b) subject to paragraph (&), may:-
(i} acquire and hold securities issued by a profit Company; or
(i) directly or indirectly, alone or with any other person, carry on any
business, trade or undertaking consistent with or ancillary to its stated

objects.

(3) A Non-Profit Company must not, directly or indirectly, pay any portion of its
income or transfer any of its assets, regardless whether the income or asset
was derived, to any person who is or was an Incorporator of the Company, or
who is a Member or Director, or person appointing a Director, of the Company,
except:-

(3) as reasonabile:-
(i) remuneration for goods delivered or services rendered to, or at the

direction of, the Company; or :
G &/
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(i)} payment of, or reimbursement for, expenses incurred to advance a
stated object of the Company;
(b) as a payment of an amount due and payable by the Company in terms of
a bona fide agreement hetween the Company and that person or another;
(c) as a payment in respect of any rights of that person, to the extent that
such rights are administered by the Company in order to advance a stated
object of the Company; or
(d)in respect of any legal obligation binding on the Company.

(4) Despite any provision in any law or agreement to the contrary, upon the
winding-up or dissolution of this Company:-

(a) no past or present Member or Director of the Company, or person
appointing a Director of this Company, is entitled to any part of the net
value of the Company after its obligations and liabilities have Dbeen
satisfied; and

(b) the entire net value of the Company must be distributed to one or more
other Non-Profit companies, external Non-Profit companies carrying on
activities within the Republic, Voluntary Associations, or Non-Profit
Trusts—

(i) having objects simiiar to the Main Object of this Company; and
(i) as determined:-
(@3) in terms of the Company's Memorandum of Incorporation;
(bb) by its Members, if any, or its Directors, at or immediately
before the time of its dissolution; or
(cc) by the court, if the Memorandum of Incorporation, or the
Members or Directors fait to make such a determination.

(5) The Commission may apply to the court, on behalf of a Non-Profit Company, for
a determination contemplated in sub-item (4)(bXii)(cc) if the Company has—
(a) no remaining Members or Directors; and
(b) failed to:-
(i) make a determination contemplated in sub-item (4)(BXii)(bb); or
(i) apply to the court for such a determination.

(6) Incorporation as a Non-Profit Company, or registration as an External Non-
Profit Company in terms of the Companies Act, and compliance by either with
the provisions of that Act, does not necessarily qualify a Non-Profit Company, or
External Non-Profit Company, for any particular status, category, classification ? Qf
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(8)

(9)

(1)

(2)

(3)

or treatment in terms of the Income Tax Act, 1962 (Act No. 58 of 1962), or any
other legislation, except to the extent that any such legislation provides
otherwise.

Each voting member (if any) of a Non-Profit Company with Members has at
feast one vote.

The vote of each Member of a Non-Profit Company with Members is of equa
value to the vote or each other Voting Member on any matter to be determined
by vote of the Members, except to the extent that the Company’s Memorandum
of Incorporation provides otherwise.

If a Non-Profit Company has Members, the reguirements in Section 24(4) to
maintain a securities register must be read as requiring the Company to
maintain a membership register.

Fundamental Transactions

A Non-Profit Company may not—

(a) amalgamate or merge with, or convert to, a profit Company; or

(b) dispose of any part of its assets, undertaking or business to a profit
Company, other than for fair value, except to the extent that such a
disposition of an asset occurs in the ordinary course of the activities of the
Non-Profit Company.

If a Non-Profit Company has Voting Members, any proposal to:-

(a) dispose of all or the greater part of its assets or undertaking; or

(b) amalgamate or merge with another Non-Profit Company,
must be submitted to the Voting Members for approval, in a manner
comparable to that required of profit companies in accordance with Sections
112 and 113, respectively.

Sections 115 and 116, read with the changes required by the context, apply
with respect to the approval of a proposal contemplated in sub-item (2).

Incorporators of Non-Profit Company
The Incorporators of a Nen-Profit Company are its-

11

(&) first Directors; and v@/ '
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(b) its first Members, if its Memorandum of Incorporation provides for it to
have Members,

4. Members
(1) A Non-Profit Company is not required to have Members, but its Memorandum of
Incorporation may provide for it to do so.

(2) If the Memorandum of Incorporation provides for the Company to have

Members, it:-

(a) must not restrict or requiate, or provide for any restriction or regulation of,
that membership in any manner that amounts to unfair discrimination in
terms of Section 9 of the Constitution;

(b) must not presume the membership of any person, regard a person to be a
Member, or provide for the automatic or ex officio membership of any
person, on any basis other than life-time membership awarded to a
person:-

(i) for service to the Company or to the Public Benefit Objects set out in
the Company’s Memorandum of Incorporation; and
(iiywith that person's consent;

(¢) may allow for membership to be held by juristic persons, including profit
companies;

(d} may provide for no more than two classes of Members, that is voting and
non-voting Members, respectively; and

(e} must set out:-

(i) the qualifications for membership;

(ii)the process for applying for membership,
(it} any initial or periodic cost of membership in any class;
(iv) the rights and obligations, if any, of membership in any class; and
(v) the grounds on which membership may, or will, be suspended or lost.

5. Directors
(1) If a Non-Profit Company has Members, the Memorandum of

Incorporation must:

(a) set out the basis on which the Members choose the Directors of
the Company; and

(b) if any Directors are to be elected by the voting Members, provide
for the election each year of at least one-third of those elected 6@/ .
Directors.

A
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(2) If a Non-Profit Company has no Members, the Memorandum of
Incorporation must set out the basis on which Directors are to be
appointed by its Board, or other persons.

(3) A Non-Profit Company must not provide a loan to, secure a debt or
obligation of, or otherwise provide direct or indirect financial assistance
to, a Director of the Company, or of a related or inter-related
Company, or to a person related to any such Director.

(4)  Sub-item (3) does not prohibit a transaction if it:-

(3) is in the ordinary course of the Company’s business, and for fair
value;

{b) constitutes an accountable advance to meet:-
(i) fegal expenses in relation to a matter concerning the Company;
or
(ii) anticipated expenses to be incurred by the person on behalf of

the Company;

(c) is to defray the person's expenses for removal at the Company’s
request; or

(d)is in terms of an Employee Beneftt Scheme generally available to all
employees or a specific class of employees.

&
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ATTACHMENT "B”

PRESCRIBED FISCAL PROVISIONS
CONCERNING PUBLIC BENEFIT ORGANISATIONS (PBO'S)

Upon approval of the Company by the Commissioner for the South African
Revenue Service (SARS) as a “Public Benefit Organisation” in terms of
Section 30 and aiso for purposes of Section 18A of the Income Tax Act, No.
58 of 1962, as amended, this Memorandum of Incorporation shall be
deemed to include the relevant provisions prescribed in terms of the
Income Tax Act, which upon adoption of this Memorandum are as follows:-

[The Company being hereinafter referred to in this Schedule, and in the relevant
legistation, as "The Organisation"]

1 As a Public Benefit Organisation approved by the Commissioner for
purposes of section 18(A)(1) of the Income Tax Act, the Company
shall :

1.2 Ensure that any eligible donations actually paid or transferred to the
Company, are applied solely to undertake, or to enable other Eligible
Beneficiaries to undertake Public Benefit Activities as listed from time to time
in Part II of the Ninth Schedule; including the provision of funds or assets to
assist other Eligible Beneficiary organisations, institutions, boards or bodies to
conduct such Activities, including such as may be determined by the Minister
from time to time for purposes of section 18A of the Act. The term “Eligible
Beneficiaries” shall include the Government itself, and any provincial
administration or iocal authority contemplated in section 10(1)(a) or (b) of the
Income Tax Act,

1.3 Ensure that during each year of assessment preceding the year of assessment
of the Company during which a quaiifying donation is received, it distributes or
incurs the obligation to distribute at Jeast Fifty Percent (50%) of the funds so
received by or accrued to it by way of donations which gualify for a deduction
in terms of section 18A of the Income Tax Act; unless the Commissioner upon
gocd cause shown agrees to waive, defer or reduce such obligation to
distribute, as contemplated by the proviso to section 18A(1)(b)(ii) of the Act,
and in that event, subject to any such conditions as the Commissioner may
determine. @ -
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1.4

1.5

2.1

2.2

2.3

2.4

2.5

Comply with, and have regard to, any such additional requirements as may be
prescribed by the Minister from time to time in terms of section 18A(1), or as
may be otherwise imposed by the Commissioner in terms of the Act, including
any additional requirements prescribed by the Minister as binding upon Eligible
Beneficiaries carrying on any specified activity before donations shall be
allowed as a deduction for purposes of section 18A.

Ensure that an audit certificate is provided upon submission by the Company
to the Commissioner of its annual return for each year of assessment,
confirming that all donations received or accrued by the Company in that year,
in respect of which section 18A receipts were issued by the Company, were
utilised in the manner contemplated by that section.

As a Public Benefit Organisation approved by the Commissioner for
purposes of section 30 of the Income Tax Act, the Company shail :

Carry on the public benefit activities of the Company in a non-profit manner,
and with an altruistic or philanthropic intent.

Ensure that no such activity is intended to directly or indirectly promote the
economic self-interest of any fiduciary, or employee, of the Company,
otherwise than by way of reasonable remuneration payable to that fiduciary or
employee.

Take reasonable steps to ensure that each such activity as is carried on by itis
for the benefit of, or is widely accessible to, the general public at large,
including any sector thereof {other than small and exciusive groups)

Comply with such conditions, if any, as the Minister may prescribe by way of
requlation to ensure that the activities and resources of the Company are
directed in the furtherance of its objects.

Submit to the Commissioner a copy of the Constitution, Will or other written
instrument under which it has been established.

Richard Rosentha! Attoiays
SO/EZH Open Secrats (RF; NPC

MAT - 17 Yamuan: 27 fLin-n

10j



|

2.6

2.7

2.8

2.9

2.10

Be required in terms of such Constitution, to have at least three persons, who
are not connected persons in relation to each other, to accept the fiduciary
responsibility of the Company, and that no singte person directly or indirectly
controls the decision making powers of the Company.

Be prohibited from directly or indirectly distributing any of its funds to any
person (otherwise than in the course of undertaking any public benefit
activity) and be required to utilise its funds solely for the objects for which it
has been established.

Be required on dissolution to transfer its assets to :

2.8.1 any Public Benefit Organisation which has been approved in terms of
section 30(3) of the Income Tax Act;

2.8.2 any institution, board or body which is exempt from tax under the
provisions of section 10(1)(cA)(i) of that Act, which has as its sole or
principal object the carrying on of any public benefit activity; or

2.8.3 any government of the Republic in the national, provincial or local
sphere, contemplated in section 10(1)(a) of that Act.

Be prohibited from accepting any donation which is revocable at the instance
of the donor for reasons other than a material failure to conform to the
designated purposes and conditions of such donation, including any
misrepresentation with regard to the tax deductibility thereof in terms of
section 18A; provided that a donor (other than a donor which is an approved
public benefit organisation or an institution, board or body which is exempt
from tax in terms of section 10(1){cA)(i), which has as its sole or principal
object the carrying on of any public benefit activity) may not impose
conditions which could enable such donor or any connected person in relation
to such donor to derive some direct or indirect benefit from the application of
such donation.

Be required to submit to the Commissioner & copy of any amendment to the
Constitution, Will or other written instrument under which it was established.
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2.11

2.12

2.13

2.14

2.15

2.16

Ensure that it is not knowingly a party to, and does not knowingly permit itself
to be used as part of any transaction, operation or scheme of which the sole
or main purpose is or was the reduction, postponement or avoidance of
liahility for any tax, duty or levy, which, but for such transaction, operation or
scheme, would have been or wouid have become payable by any person
under the Act or any other Act administered by the Commissioner.

Not pay any remuneration, as defined in the Fourth Schedule to the Income
Tax Act, to any employee, office bearer, member or other person which is
excessive, having regard to what is generally considered reasonable in the
sector and in refation to the service rendered; and has not and wiil not
economically benefit any person in a manner which is not consistent with its
objects.

Comply with such reporting requirements as may be determined by the
Commissioner.

Take reasonable steps to ensure that the funds which it may provide to any
association of persons as contemplated in paragraph (b)(iii) of the definition
of "Public Benefit Activities” in section 30 of the Act, are utilised for the
purpose for which they are provided.

Shall not use its resources directly or indirectly to support, advance or oppose
any political party.

Ensure that any books of account, records or other documents relating to its
affairs are:

2.16.1 where kept in book form, retained and carefully preserved by any
person in control of the Company, for a period of at ieast four years
after the date of the iast entry in any such book; or

2.16.2  where not kept in book form, are retained and carefully preserved by
any persen in control of the Company, for a period of four years after
the completion of the transaction, act or operation to which they
relate.

a
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ATTACHMENT “C”

PRESCRIBED NPO PROVISIONS
CONCERNING REGISTERED NON-PROFIT ORGANISATIONS (NPO’S)
REGISTERED IN TERMS OF THE NON-PROFIT ORGANISATIONS ACT,
NO. 71 OF 1997, AS AMENDED.

In order to facilitate Registration of the Company in terms of the Nonprofit
Organisations Act, No 71 of 1997, as amended, this Memorandum of
Incorporation includes due provision for the eligibility requirements
prescribed in terms of Section 12(2) of that Act, as follows:-

1. The Company’s name is stated on the Cover Page and in clause 1 of this
Memorandum.,

2. The Company’s main and ancillary objectives are stated in clause 3 of this
Memorandum.

3. The Company’s income and property shall not be distributable to its members
(if any), or to its Directors or other office-bearers, except as reasonabie
compensation for services rendered, as stated in clause 4.3 of the
Memorandum; and clause 1(3) of Attachment "A", and clause 2.7 of
Attachment "B".

4, The Company is a body corporate, and shall have an identity and existence
distinct from its Members (if any), Directors, and other office-bearers, in
accordance with the terms of the Companies Act.

5. The Company shall continue to exist notwitnstanding changes that may occur
in the composition of its membership (if any), or of its Directors or other
office-bearers, pursuant to the provisions of the Companies Act, and as
envisaged by clause 8 et seg of the Memorandum,

O

The members (if any) of the Company, its Directors and other office-bearers
shal! have no rights in the property or other assets of the Company solely by
virtue of their being members, Directors, or other office-bearers, as
contemplated by clause 4.3 of this Memorandum; clause 1(3) and (4) of
Attachment "A"; and ciause 2.7 of Attachment "B" to this Memorandum.

@ /(L

Richard Rosenthal Attorneye Page 2 &/
SDfEZH Open Sezreis (RF) NPT

MOT - 17 1anea-s M7 (Fnah




10.

11.

12,

13.

14.

15.

The powers of the Company are referred to in clauses 4 and 18 of this
Memorandum, and are to be construed in conjunction with the provisions of
the Companies Act.

The organisational structures and rnechanisms for its governance are set forth
in clauses 8 and 15 of this Memorandum.

The rules convening and conducting meetings, including quorums required
for, and the minutes to be kept of those meetings, shall be as stated in
clauses 14 and 21 of this Memorandum.

The manner in which decisions are to be made shall be as stated in clause 14
of this Memorandum.

The Company's financial transactions must be conducted by means of a
banking account, as stated in clause 17.2 of this Memorandum.

The date for the end of the Company’s financial year shall be as stated in
clause 20.1 of this Memorandum.

The procedure for changing the provisions of this Memorandum shali be as
stated in clause 5 of this Memaorandum, and shall be as prescribed by the
Companies Act.

The procedure by which the Company may be wound up or dissolved shalt be
as stated in the Companies Act, including the provisions of clause 4.4 of this
Memorandum; clause 1(4) of Attachment "A"; and clause 2.8 of Attachment
HB"‘

When the Company is wound up or dissolved, any asset remaining after all its
liabilities have been met, must be transferred to another eligible Nonprofit
Organisation, as stated in clause 4.4 of this Memorandum; in clause 1(4) of
Attachment "A"; and Clause 2.8 of Attachment "B".
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National

Prosecuting Q
Authority V)

of South Africa

Investigating Directorate

Purpose

Background

Tae Investigating Directorate (ID) is a specialised and multidisciplinary unit within the
NPA, established by Proclamation 20 of 2019 of the President in accordance with section
7 of the NPA Act published on 4 April 2019. The anti-carruption entity is premised on
cooperation and collaboration with other law enforcement agencies to ensure integration,
accountability, and alignment of priorities for the realisation of government's objective to
efectively address corruption, in accordance with the relevant policy direction and
legislation.

Tarough a project approach and prosecution-led investigation, the ID houses under one
umbreila specialist professionals, including prosecutors, financial and criminal
irvestigators, data analysts, cyber forensics specialists, project managers, and the entire
corporate services. Of these officials, include secondments from other law enforcement
ajencies, such as South African Police Services (SAPS), State Security Agency (SSA),
Directorate for Priority Crime Investigations (DPCI), also known as the Hawks, South
African Revenue Services (SARS), and Independent Police Investigative Directorate
(I21D) all pulling together to clean up the country from the systematic rot of white-collar
crimes.

P>wers and Functions of the ID
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PREFACE

Crime cannot be allowcd to undermine the constitutional democracy in South Africa.
Therefore, at the highest level, the objectives of the National Prosccuting Authority are to
contribute to a better life for all by ensuring justice in our society so that pcople can live i
freedom and security.

In order to contribute to the freedom and security of the community, the National Prosecutin
Authority needs to contribute to the reduction in crime and to a culture of civic morality and
thereby enhancing public confidence in the criminal justice system.

Furthermore, the National Prosccuting Authority must treat its customers, which includ:
viclims, witnesses and complainants, in accordance with the Bill of Rights and ensurc access
to the prosecuting service.

The National Prosecuting Authority is part of the bigger criminal justice system and thereforz
needs to enhance cooperation within such broader sysiem.

This Prosccution Policy is aimed at promoting the considered exercise of authority by
prosecutors and contributing to the fair and even-handed administration of the criminal laws.

This Policy is the end result of a process of intense consultation amongst all prosecutors 11
the country, It was also circulated to a nuinber of criminal justice organisations, governmert
departments, academie institutions and community organisations. The wealth of themr
combined knowledge and experience has helped significantly to shape the contents of this
document,

This Prosecution Policy was revised in 2006 after a country-wide consultation process. It was
reviewed again in 2010 and amended in Junc 2013.

1. INTRODUCTION

Scction 179 of the Constitution of the Republic of South Africa, 1996 (hercinafter referred t>
as "the Constitution™), read with sections 2 and 4 of the National Prosecuting Authority Ac.,
1998 (Act No. 32 of 1998) (hereinafter referred to as "the NPA Act"), provides for a singlz
National Prosccuting Authority {"the NPA"), consisting of—-

° the National Director of Public Prosecutions ("the National Director"), who is the head

of the NPA;
o Deputy National Dircctors of Public Prosecutions;
o Directors of Public Prosecutions;
) Deputy Dircctors of Public Prosecutions; and
o Prosecutors.

As an organ of state the NPA must give effect to the laws of the country; as an instrument ¢ {

Prosecution Policy 2 Revision Date: June 2013
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justice 1t must, in accordance with its constitutional obligation, cxercise ils prosecutoria
functions independently without fear, favour or prejudice.

The NPA has the power and responsibility to institute and conduct criminal proceedings or.
behalf of the State and to carry out any neccssary functions incidental thereto.

The Constitution requires the National Director to determine, with the concurrence of the
Cabinet member responsible for the administration of justice, and after consulting the
Directors of Public Prosecutions, a "prosecution policy which must be observed in the
prosecution process”. The Policy is binding on the NPA.

The NPA Act also requires thatl the United Nations Guidelines on the Role of Prosecutor:
should be observed.

The NPA Act required that the first Prosccution Policy be tabled in Parliament. Amendment;
to the Policy must be included in the National Director's annual report to the Minister, which
report must be tabled in Parliament.

The NPA is accountable to Parliament and ultimately to the pcople it serves. Everv
prosecutor is accountable 1o the National Director who, in turn, is responsible for the
performance of the NPA.

The law gives a discretion to the NPA and individual prosccutors with regard to how the
perform their functions, cxcrcise their powers and carry out their duties. This discretion must,
however, be exercised according to the law and within the spirit of the Constitution.

2. PURPOSE OF POLICY PROVISIONS

The aim of this Prosecution Policy is to set out, with due regard to the law, the way in which
the NPA and individual prosecutors should cxcercisc their discretion.

The purpose of this Prosecution Policy is, therefore, to guide prosecutors in the way the
should exercise their powers, carry out their duties and perform their functions. This will
serve to make the prosecution process more fair, transparent, consistent and predictable.

By promoting greater consistency in prosecutorial practices nationally, these polic
provisions will contribute to betler training of prosccutors and better coordination of
investigative and prosecutorial processes between departments.

Since the Prosecution Policy 1s a public document, it wili also inform the public about th>
principles governing the prosecution process and so cnhance public confidence.

These principles have been written in general terms to give direction rather than to prescribe.
They are meant to ensurc consistency by preventing unnecessary disparity, without
sacrificing the flexibility that is often required to respond fairly and effectively to locel

Prosecution Policy 3 Revision Date: June 2013
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conditions.

3. ROLE OF PROSECUTOR

Prosecutors must at all times act in the intercst of thc community and not necessarily in
accordance with the wishes of the community.

The prosecutor’s pritmary lunction is to assist the court in arriving at a just verdict and, in the
event of a conviction, a fair sentence bascd upon the cvidence presented. At the same fime,
prosecutors represent the community in criminal trials. In this capacity, they should ensure
that the interests of victims and witncsses are promotcd, without negating their obligation to
act in a balanced and honest manner.

The prosecutor has a discretion to make decisions which affect the criminal process. This
discretion can be exercised at specific stages of the process, for example—

. the decision whether or not to institutc criminal proceedings against an accuscd person;

. the decision whether or not to withdraw charges or stop the prosecution;

. the decision whether or not to oppose an application for bail or release by an accused
person who 1s in custody fotlowing arrest;

. the decision about which crimes 1o charge an accused person with and in which court
the prosecution should be instituted;

. the decision whether or not Lo enter into a plea or sentence agreement;

o the decision whether or not the ease should be diverted;

. the dceision whether or not to accept a plea of guilty tendcred by an accused person;

J the decision about which evidence to present during the trial;

. the decision about which evidence to present during sentence proccedings, in the event
of a conviction; and

. the decision whether or not to appeal to a higher court in connection with a question of
law, an inappropriate sentencc or the improper granting of bail, or to seek review of
proccedings.

A member of the NPA must serve impartially and exercise, carry out or perform his or her
powers, duties and functions in good faith and without fear, favour or prcjudice and subjec
only to the Constitution and the law. They should not aliow their judgment to be influcncec
by factors such as their personal views regarding the nature of the offence or the race, gender.
sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age.
disability, religion, conscience, belief, culture, language, and birth of the victim, witnesses o1
the offender.

Prosecutors must be courteous and professional when dealing with members of the public o1
other people working in the criminal justice system.

Prosecution Policy 4 Revision Date: June 2013
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A. General
The process of establishing whether or not to prosccute usually starts when the police present
a docket to the prosecutor. This often happens after the suspect has been arrested. The case

needs to be studied to make sure that it is properly investigated.

The prosecutor must consider whether to—

) request the police to investigate the case further;

. nstitute a prosecution:

. cnter into a plea or sentence agreement:

. decline to prosecutc and to opt for pre-trial diversion or other non-criminal resotution:
or

) decline to prosecute without taking any other action.

The decision whether or not to prosccute must be taken with care, because 1t may have
profound consequences for victims, witnesses, accused persons and their families. A wrong
decision may also undermine the community’s confidence in the prosecution system and the
criminal justice system as a whole.

Resources should not be wasted pursuing inappropriate cases, but iust be used to aet
vigorously in those cascs worthy of prosecution.

In deciding whether or not to institute criminal proccedings against an accused person.
prosecutors must assess whether therc is sufficient and admissible evidence to provide a
reasonable prospect of a successful prosecution. Therc must indeed bc a rcasonable
prospect of a conviction, otherwise the prosccution should not be comimenced or continued.

This assessment may be difficult, because it is never eertain whether or not a prosecution will
succeed. In borderline cases, prosecutors should probe deeper than the surface of writter
statements.

Where the prospects of success are difficult to assess, prosecutors must consult with
prospective witnesses in order to evaluate their reliability. The version or the defence of ar
accused person must also be considered, before a decision is made,

This test of a reasonable prospect must be applied objectively after careful deliberation, tc
avoid an unjustified prosccution. However, prosecutors should not make unfoundec
assumptions about the potential credibility of witnesses.

The review of a case is a continuing process. Prosecutors must take into account changing
circumstances and fresh facts, which may come to light after an initial decision to prosceutc
or not to prosccute has been made.

This may occur after having heard and considered the version of the accused person anc
representations made on his or her behalf. Prosecutors may thercfore withdraw charges
before the accused person has pleaded in spite of an initial decision to institute a prosccution.

YA
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B. Factors to be considered when evaluating evidence

When evaluating the evidence, prosecutors must take into account all relevant factors,
including---

How strong is the case for the State?

. [s the evidence strong enough to prove all the elements of an offence?
. Is the evidential material sufficient to mect other issucs in dispute?

Will the evidence be admissible?

. Will the evidence be excluded, because of the way in which it was acquired or because
it is irrelevant or because of some other reason?

Will the state witnesses be credible?

. What sort of impression is the witness likely to make?

. Are there any matters, which might properly be put by the defence to attack the
credibility of the witness?

. If there are contradictions in the accounts of witnesses, do they go beyond the ordinary
and expected, thus materially weakening the prosccution case?

Will the evidence be reliable?

] If, for example, the identity of the alleged offender is likely to be an 1ssuc, will the
evidence of those who purport to identify him or her be regarded as honest and reliable?

Is the evidence available?

. Are the necessary witnesses available, competent, willing and, if necessary,
compellable to testify, including those who arc out of the country?

How strong is the case for the defence?

) [s the probable defence of the accusced person likely to lead to his or her acquittal in the
light of the facts of the case?

C. Prosecution in the public interest

Once a prosecutor is satisficd that there is sufficient cvidence to provide a reasonable
prospect of a conviction, a prosecution shoutd normally follow, unless public interest
demands otherwise.

Prosecution Policy 6 Revision Date: June 2013
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There is no rule in law stating that all the provable cases brought to the attention of the NPA
must be prosecuted. On the contrary, any such rule would be too harsh and impose an
impossible burden on the prosecutor and on a society interested in the fair administration of
justice.

When considering whether or not it will be in the public interest to prosecute, prosecutors
must consider all relevant factors, including:

The nature and seriousness of the offence:
. The seriousness of the offence, taking into account the effect of the crime on the victim,

the manner in which it was committed, the motivation for the act and the relationship
between the accused person and the victim.

o The nature of the offencc, its prevalence and recurrence, and its effect on public order
and morale.

o The impact of the offence on the community, its threat to people or damage to public
property, and its effect on the peace of mind and sense of security of the public.

. The likely outcome, in the event of a conviction, having regard to sentencing options

availablc to the court.
The interests of the victim and the broader community:

) The attitude of the victim of the offence towards a prosecution and the potential effects
of discontinuing it. Care must be taken when considering this factor, since public
interest may demand that certain crimes should be prosecuted - regardless of whether ot
not a complainant wishes to proceed.

] The need for individual and general deterrence, and the necessity of maintaining public
confidence in the criminal justice system.
. Prosecution prioritics as determined from time to time, the likely length and expense of

a trial and whether or not a prosecution would be deemed counter-productive.
The circumstances of the offender:

. The previous convictions of the accused person, his or her criminal history.
background, culpability and personal circumstances, as well as other mitigating or
aggravating factors.

o Whether or not the accused person has admitted guilt, shown repentance, made
restitution or expressed a willingness to co-operate with the authoritics in the
investigation or prosecution of others. (/n this regard the degree of culpability of the
accused person and the extent to which reliable evidence from the said accused persor
is considered necessary lo secure a conviction against others will be crucial).

. Whether the objectives of criminal justice would be better served by implementing non-
criminal alternatives to prosecution.
. Whether there has been an unreasonably long delay between the date when the erime

was committed, the date on which the prosecution was instituted and the trial date
taking into account the complexity of the offence and the role of the accused person ir
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the delay.

The relevance of these [actors and the weight to be attached to them will depend upon the
particular circumstances of cach case.

D. Prosecution of corruption of foreign public officials

The prosecution of offences in respect of corrupt activities relating to (oreign public o[ficials
shall be subject to the abovementioned principles and considerations: Provided that the
decision-making process shalt not be influcnced by considerations of national economic
intercst, the potential effect upon relations with another State or the identity of the natural or
legal persons involved.

It is important that the prosecution process is seen to be transparcnt and that justice is scen to
be done.

4. CASE REVIEW

A. Stopping of proceedings

Criminal proceedings may sometimes be stopped after a plea has already been entered. This
would normally only occur when it becomes clear during the coursc of the trial that it would
be impossible for the State to prove its case or where other exceptional circumstances have
arisen making the continuation of the prosecution undesirable.

If a prosccution is stopped. an accused person will be acquitted and may not be charged again
on the same set of facts. A prosccutor may therefore not stop a prosecution, unless the
Director of Public Prosecutions concerned, or his or her delegate, has consented thereto. Such
decisions should thereflore be made with circumspection.

B. Restarting a prosecution

People should be able to rely on and accept decisions made by members of the NPA.
Normally, when a suspect or an accused person is informed that there will not be a
prosecution or that charges have been withdrawn, that should be the end of the matter.

There may, however, be special reasons why a prosccutor will review a particular case and
restart the prosecution. These include—

. an indication that the initial decision was clearly wrong and should not be allowed tc
stand;

. an instance where a case has not been proceeded with in order to allow the police tc
gather and collate further evidence, in which case the prosecutor should normally have
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informed the accused person that the prosecution might well start again; and

. a situation where a prosecution has not been proceeded with due to the lack of
evidence, but where sufficient incriminating evidence has since come to light,

C. Consent to prosecution

A number of statutes require that a prosecution for an offence under a particular law may not
be commenced or proceeded with unless the consent of a Director of Public Prosecutions or
the National Director has been obtained.

The inclusion of such requirements in legislation is intended to ensure that prosecutions are
not brought in inappropriate circumstances.

Other reasons for these requirements may involve the use of the criminal law in sensitive or
controversial areas where important considerations of public policy should bc taken into

account.

Similarly, rules of practice require that certain matters be referred to a Director of Public
Prosecutions or the National Director beforc a prosecution is proceeded with.

As a matter of policy, it is important that certain decisions are madc at the appropriate level
of responsibility to ensure consistency and accountability in decision-making.

5. FORUM OF TRIAL, DETERMINATION OF CHARGES AND
ACCEPTANCE OF PLEAS

A. Forum of trial

The law directs and policy considerations suggest that certain types or categories of
prosccutions sometimes be conducted at specified jurisdictional levels.

In practice this results in certain types ol cases being heard in the District Court, some in the
Regional Court and others in the High Court.

In terms of certain legislation and rules of practice, the instruction of a Director of Public
Prosecutions is required to determine the forum in which the trial should proceed.

In determining whether or not a casc is appropriate for hearing in the High Court, the
following factors, irnfer alia, must be taken into account:

. The naturc and complexity of the case and its seriousness 1n the circumstances.
. The adequacy of sentencing provisions in the lower courts and whether a conviction ir
the High Court carries a greater deterrent elfect.
. Any specific legal provision providing for or any implied legislative preference for ¢
Prosecution Policy 9 Revision Daie: June 2013
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of offenders.

The NPA must give special attention to the effective and speedy disposal of cases identified
as priority matters.

Prosccutors should specialize in the prosecution of certain offences where desirable and
practicable.

The NPA should, as far as possible, make its senior trial prosecutors available to conduct the
most difficult cases.

7. CO-OPERATION AND INTERACTION WITH POLICE AND OTHER
CONSTITUENT AGENCIES

Effective co-operation with the police and other investigating agencies from the outsct 1s
essential to the efficacy of the prosccution process. 1f a case is not cfficiently prepared
initially, it is less likely to lead to a successful prosceution or result in a conviction,

The decision 1o start an investigation into possible or alleged criminal conduct ordinarily rests
with the police. The NPA is usually not involved in such decisions although it may be called
upon to provide legal advice and policy guidance.

In major or very complex investigations, such an involvemcnt may occur at an early stage
and be of a fairly continuous naturc. If necessary, specific instructions should be issucd to the
police with which they must comply.

In practice, prosccutors sometimes refer complaints of criminal conduct to the police for
investigation. In such instanccs, they will supervise, direct and co-ordinatc criminal
investigations.

Prosecutors have the responsibility under the NPA Act to determinc whether a prosecution.
once started, should proceed.

Such decisions are madc independently, but prosecutors must consult with thc police anc
other interest groups where required.

it is therefore desirable, wherever practicable, that thc police refer matters to prosecutors
before a prosecution is instituted. In most cases suspected offenders are arrested and chargec
before the police can consult with prosecutors.

However, in cases where difficult questions of fact or law arc likely to arise, it is dcsirable
that the police consult the prosecutors before arresting suspecicd persons.

With regard to the investigation and prosecution of crime, the rclationship betweer
prosecutors and police officials should be one of efficient and close cooperation. with mutua
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respect for the distinct functions and operational independence of each profession.

Prosecutors should cooperate with other departiments and agencies such as Correctional
Services, Welfare, lawyers’ organisations. non-governmental organisations and othcr public
institutions, to streamline procedures and to enhance the quality of service provided to the
criminal justice system.

8. PROSECUTORIAL POLICY AND DIRECTIVES RELATING TO
SPECIFIED MATTERS

The National Director may supplement or amend this Policy to detecrmine prosecutorial
policy and directives in respect of specific matters, for cxample, in respect of new legislation
and matters of national interest.

9. CONCLUSION

The NPA is a public, representative service, which should be effcctive and respected.
Prosecutors must adhere to the highest cthical and professional standards in prosecuting
crime and must conduct themsclves in a manner, which will maintain, promote and dcfend
the interests of justice.

This Proseeution Policy is designed to make sure that everyone knows the principles that
prosecutors apply when they do their work.

Applying these principles consistently will help those involved in the criminal justice system
to treat victims fairly and prosecute offenders cffectively.

This Prosccution Policy is not an end in itsclf.

The challenge, which faces the NPA, is to implement this Policy in a manner that will
increase the sense of security of all people in South Alrica.
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A report on an investigation into allegations of maladministration relating to
financial mismanagement, tender irregularities and appointment irregularities
against the Passenger Rail Agency of South Africa (PRASA)

Report No. 3 of 2015/16







§ ke
s s

Exacuiive Sumimery

15 Fuble 2mlestor izsued i ledns of secdor 7828 ) ool The

af Sowlly Alilca, 1998w W ol e Publis

o 5
CEETTEd

Wi UTR L

i :'~n;"*\|*r*‘-'7|\;’|r\?%-“’s;. Tty

i temms of he rane

T8Z " ! e Cionsiludie,

n%ﬁ"l A []‘.u",'f::'g[' 1

teliowing Ihe ineestiozion of 5% complaiols imdia Aot

orsuier by i

Tramgpor: anag Allied

Mational ~ rans ook Mevesrpal (NTR), Cllsaing risEsen

wrwdUe s inm SRt TE, tryeng T4, et

RIGE=TE

ciimiizadon of whisle-lka

resourols misranagement, inchiding v

Culef Exerytive Dfficor (7 Moans) and othar fume

"E_V,F?ﬂ“%:{"' "ﬂr s:;ﬁ"f—flLQi\ Yo FlYiea i.?;.l_'.! ASND, FlEM ,-_1.1-«‘{1% - Wi IF;I".F'\:E =X )

| gofviles

A

argem of siale, s Juoabig of puhlic Mnancss &io Hooure=si. = goods ang

i e il Thi iy = o g e ?'—'” ",:\I':- Wy £ |"'\r'-‘H"J? 1o et :h‘o\'[Eﬁ I

195 of the Doralitulion rodoes, ameng

ciners, g raareman ek




g
iorsliioy &

il

Nl

-

Publie Profost

Hublic stivisiktion el Boe governeg &y e gemcealic valies antd gnnciinas
eaishringd oy the Constiuiian, invudiee Hee Tlawing prcames;

2 A fugh danderd of prafessional etiies miust be propoles saol maimaimed,
& Efichent, coonomde and cifoatve Lse af resoumey cant b soometod!

A 4 pur s Infrastiaiung poovtzer PRASM alet has Iimplications or tho coonormy. A
sule owned anterse wih an catimated jatal ot value of assols ovoer RA3 biilion as
=t ZIGETTT. PRASA & g organ of stale balod us & Nobons! Gavemment Blusingss
Frisrmprng o s of Schedule 3B of the Zubic Finanse Managermen. Acl 1 of 1889
(M™MA). TRABA has "o subsickrics, mamey: Metrargll, operalng commutzs rall
seivipes vy urhan areas: Shesholoza Mey coeral v reglorsl and slersty mil
sariess, Butapay, aparerng sgorel and resslly ccach aendnes; and inlersite,
riataging the corpoale propury vo ' s, PRASA myported 2 accurulated loss of
A4 billien for 201075

PRASA raported an acumuletod loss of 81 ol izn lop 2014020185 “anclsl vear, The
LSudget = agalicn frem Sovammern: for 2EASA Tor the MTEF prnodg Z515/2018 to
20172015 Te RIT.2 billion. The 37 cases roporion by the Compli mac mesty god
with sl aged Sucurorand irreouls Mies ofth the 2mou-t invelvea bu=g owre than R2.8
Billlon. Az e repor was seing flnalved funher alsgalors of procissewnl
taguleT. v gl PRASA wera rmparier,

iomus: indicate upfrer that SATRWL s atemg e wilhdaw s comp aint s
danmlerrg eticulathy bacayse PRASA mansgemet was «lVally reluciam o
CEORETa, Using the withpiaws as g besie for aueshaning the offive’s cantinlatsn
willr the Inwastigation. Alleyations of vichmgalion of whalie-Ulmavers, gl ro vet
anjuricamd, do sdd w b constirn, Taer g an ey calion, for eeaniole, thal Mr Crsig
e may teve suflerad sn ocoupetionrs! detriment after whisdo-biondng, wii 2 2

14




M et ilond™

Pubife Profuclor

—— e > — = - .

ol

i
N‘* J

B

¥

b

Fi

momasr of e Fxocttive of SATAWU which was lsler deperer Tollowen oy
SATAYs insariicshle glierpt 1o withdrew the mater e mabier is deal® with In te
paf of s ropont dealing wish Huiman Hesouress <13 ccrmplainms telalng o art sy
sugpCneke s SnG giemizesls,

Suring e course of B8 investpslicv s vaious alegeie s eosrding victimisstion of
e and forrer employese o POOASA were slscd by the Camp 2inant and some
Exmcufives. | have howsver secided 1o acler g issus bo be adjudicsted dpon 1
vl 2 of thls repn

FRABA s cantrollen by & FRASA Bowd of Congsl (FRASA Boad), shairad by 8 Nom
Sxpative Thdl e, and whlkch i lenns o section 45025 (3} of the PRMA s its
Antourirg Auhory. The Goon Chinl Sweoufive Officer [TEED has oelegatad
suthory n ferms of PRASA Powors and Autuelty of the Board and Delepstion of
ALttty

Tne essence of o preriaints was that Mr, Montane, then Crotn Chis® Zxoculive
GOfficer (GCED) of PRASA andl of PRASA, rpropsey awarded endsrs, sppolioeg
sorvicn  proviogrs wiioot llowng  propor  fonder  procosses  and allowed
rrwstac el shration, oo plion, conflic of infores. ena finaneial mema -spomsnt, n thie
procuremert of gotds @no SEMI0EE AN NAnwgod humaen resources imagLlary,
noludizg  noooRsn and e rpruger neadiirg o whisto-blowms NTM (e

Corzizinart} sparfiealy slegec (el

I PRASA birpronary ceneclod @l conyseis for cearing serdess on 15 March
2072 and subszsunhly imsrooecty foponter Reskgans Comewrstal amnd
MEUETY =yoe grd hetangs JIcaning Serviess on & conlsal valued sbove




126

“Dispeii=g™

Fubhe Frovestir

e REND GUO threshahd wihoul aavertising ane o oonsgeanlion of Jhe Treasur
Regdadems and Supply Cheln ManagomeTt (S0} Folides of FRASA,

. Reskgons Commerslel ana ndory Hyalens was awarden & ermirac oue o its
gsaocimion with e GCEU'S dase business sranciaty, Mr ‘smae Miodiselle

L PRASA apsoien Sloas Seouily Covpary mpropordy &t @ highe @te on
fonder SZE20MIGALIPE Ylealacs Nationa, Forge Setunty on the [nats et
al the BCEC bt irproperly Sermindad he comtrest & months afler its
aspostmort

f PEmer osdretent pocesses were o foliowsd o the anpo e of
Vimtgie Socurly Servimes Conjpey whicn sllegeey failed o mest ihe
il reoisrunisme tor appatimert. doyad Sewohdly was algo sliegealy
apneinos o the same fendes 1 2008 and o kaedly billsy FEASA 2. B milis
inelead of e sgmad amount of RE § mil on per month,

B The eppoliriant of Royal Seratly on the \ender ecmuormed was singl ot as
%5 ovigirs confract WMIF M/CATIZANE wae iminated by PRASA due 0 it
rsCarparte T o

8, An arount of RBD0 0G0, alffeges o have begn imprzpoly sohaisod by
PRASA': hesy Gomnrale Sendses, wag onpropetly paid o asdvancs o

Snlghtaney Gocenly for @ rontraot for e Tetesane Jepon peor ke
apaoinirmardt on tender TSHRLSKAEEM Ti21008,

(8

o




aarpio®
= Prslenio:
fOA Dark FPioce g Iftegrsted Cuipmaristior Syalens endor srvoanting =

RAO0 milllon was Impmnony ewarded to Siemens 1zleor ly duiha the dnancis
yaar 20082110 whereas the suveilisemant was lor & namower reach

B, A‘terder e tho metalabion of igh speer passanger tulis worlh  FROO milion
‘Was awsrdisll o a cefted corfmers o SO0MR040 for e Diogmior ein stelion
bl b was laer mpeopetly oxlenoed lo ofer stelions netionely Wizt

folzwdrn oropor e proceses,

E IRASA Mipropely tnsierad an wpliond peyment toa cevelaser of the Sy Mall
Tr the constracton of an arosmroine San saton (Bridge Gy “rejed)
witheit going st o Eldding process ano without propes suthorisglion durieg the
s 20085 e Z000;

10 PRASA Improperly appolnted a media campany o Eoduce Hanbenathl duning
2O0RMADGS;

1.2 FRASA Board mpmbor. Mr Vugl Twale, was ieprmoe’ ¢ awardad & nder sy
Intarmilp, 2 aumla 27y of SRASA to provile SCTV camens,

VA Crange Manggeoenl Sotsillani, Mr Eera MOWRTTWD, wag appoiriet o a
cos. ol T2 millon wilhold fslowing proper proclrsmen” pronsszes duning
200272004,

13 The GUEQ I npedy awarded 3 zndeg g ¢ ag 0 an mstimated 210 millon
o the esshwhie CEC of thoe Ssuth AFcen Rall Cortnides Ge-oralivg
(SEROC) Mr Edwin Lokote, o (he devalbprent of @ conlingency amergancy




"I raiie™

Fublic Proladtos

—— i — - —— L S —

srapaletngss progmmrie e Metrorall witeol Tollowing propar 2rocumer et
prtEsREs,

il Corsssive, @ company forasd and rec pordtoc abar e cloning date
fur submission ol wness on wender COMCANIHCZA0I0, was mprapanty
awsried @ lenoes on Madis Adverising sne Bruswcastng Tonceasion
Agraamant n Maror 2097 withou! fo 'awing proper Ircoursmer; prccses 1
contravandion of the PRASA Supply Shiln Veragemont Policies;

15, The BOTO mproperly awertes A oonfract ot the proviston of swfsssoral
adesary gomvice on the sigraiing projcl fo 8 Hery, Mr Makhensa MABUNGS 0F
Divays 28, whe did nol pessess the necassary sklie ant oxsodence ang
withotit “ollewing prone! preuummsn’ prostsses,

‘H4 tender arounog | 224 milles fur the Pars Station Savelopment
Erarannr< was dllegady nol advertized sut moortmended for approvel 1o be
awardod o 2 corfracior names AR wich was assodielend Wit Gr Grss, 8
riember of the PRASA Baard, corng Mevemidr 2005

17, Botwoen e yesrs 2008 ang 2010, TRASA angagod oomsdiirion canTatits 1
e 2010 Socoer Worle Cup Stalion Suila'ng Froet, e Capod rajoct ahd
rerovaler of existing salions withiou! Tolinwing proper pocurs Y et processes
ans an overspendng of HE Bilien amsoting 1o fullless and wasteful
saprenaie was medrred [ addifion o he buogeles amount &t RE Lo

1B Menng January 2000, Auwpos A sLbag Ly of 2RASA ot puosss durrg diefl
ated PRASA fatie o pursus an nveslige on into e makior St instesd
replacse the buses al 8 sostof L8 vilion,
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18, Aprl 2040, Ausioed oonclided #n Pregquiat secu Wy Gonines with s
Guarding (3T ¥ amaunting o R84 337.20 nat masihy

20, 7RASA was aelaving ‘o pay ~asakarya Dgides, thoe sonvice Jrodide
FRASA Corarats Rea Eslgle Solufions (FA94 Cor) and fes wpopey
served a notles of lormimalion of the sontscd, theraby lewving 38 cepleaas o
Fasakanys Buliders without pey ‘o ssndoes iendored:

2 The SCZOPRASA newrad ragviar andior frutless and wastaiyl ssponillre
ring o the folivwsy sensacdone: upfon payoernt = an amein: of B0
miifon fo- the FIEA Ward Cup sponst =50 withel proper azpmusl, sudgst
andir allocaind fends wiicn meutted miullsss sae westeful ssmandiing 2nn
to this srd. the GCZ0 fvestsd fugas willh FiFA based on e agnscrrent tha,

PRASA wolld mooup e 2szedilors Prough the sales of Gokets o

SOMTTULETEMOCnAr Tans and [ I sssonted Thet the ooy WaS NeVeT 1eooy g

20 Brarg cadursn p was swamed the now FRASA ormidicg coriact o \he va us

of RS milion. =awever the conrag armoun® was dromesth Hlleted o R18

iliaie, tarmby msulting i Irsgularfutess and wastohl cxpsndfure of R1C
il

23,000 the period 2002010 (he GO0 slegacly mwsuedas 1 bifion L re
fietn shia National Tmssasy on the sretnt that i wetla be uset during the
tnking ovar of oprenions of Shesholors Mey I ie alieges bhad Nalions
Treaniry paid RSO0 m ior, and meve=heloes e funos were nowes waed for
Heir mianded surposg!
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24, FRASA Upessional =sperdtoe OFER) budgst was mpopete awmssert by
R2.2 Blllon witteuy He apprae of e PRASA Boart oy ME penan
SO02CA0;

25 PRABA Seao Office staff vacsled lis Offices &t _eassen Bu'ding ° 4 medths
bofore he axpliy 0° e leese agrermizet but FRASA cuminued to pay reial,
which constiuted fuiiees sre waplaful oxpondifere;

26, Afer vacating wotissen 2uiiding, PRASA acauired L 50 el douse Bulding o
sopormidsts e Hesd CRice «laff without folivw g propen arcsissmon,
processps and Withoul @ proper bodget apmval,

77 The CCEO imshruses PRASA Manwgemart =, he inienslte 3ulding n
Woodmend i vaealo he pramisex 20 rorths pror to the sxaly of the lease
agreerann. bt cortinusd 16 pay Tor the coss, thoicdy coneling s
waastetul cograntu e,

8. e GO0 demissed five Sexiof Exemiivas LJamiuly sansg Me yedrs 2008
and Z011 dng the COMA oo inelr minststerman., which T reocied and
insfost compansated them wil an estimatod RS millica, which curstifuied
riliess and waselul oxgeodiurn, Te Smus Beootive bR wes wasceo
Empraperly by e GCECHE unes W Mphsfa Rombflon, withal proger
e et processes baeing followoo

2.0y Fabhny 2000, an urlawiul clecrone funds transfor (2R7) was
uheovered 0 o foremsme eparl by Delelide, Inowhick 8289 miilon wes
fraAidesily srmnsfarrey i the Durban and ~shwere Rogiss bul 0o sohon weas
taken analnst thoss e tec in e irapaactions,




‘Onradad”

Fuptic Protector

Ao e e oedos 24 o 27 Septamber 2000, Mr Mortara undaiosk 2 1eisuls
Wip I & Biue S o Cepe Town tagether with 10 feriale ssmser ong ard
veddrned i@ Soith Alricen Alrsmys ([SAR Rigns costing FRASA 17 DRI,
The total cosl of the thp was allsgavly an esimeter RITT 00000 which
oonsgtutod fruitless and wastelul #xastdibr,

31 Tharing 200B2009, ‘he xecdlive Torporats Affeita Mapager, Mr P Mabo.
alieged y rocelved salames fom PRASA despits having 'eft its sevies aan Ky
$entana slogealy mislen fhe Exso and the FRASA Buard *ha! he arolnyRe
was riot on PEASA's payroll

2 PRASA cistegards e labow  reladons pracesses and condiions o
syt whiesn dualing with |sbow (ssues ooy corrg the enlly
oREmoWs Arount of money el resulon in froljess snd wastsul oxpemdiiv e
2 ihis anin it 15 Alleged ket

2l Mr Stephen Ngoterm, Mr Montara's covsin 14 tie empaymant of PRASA,
wa popresedy appoiiod a8 a3 " wining Jongacsdr ke povisle raining
services on the heaoing o Macple witt Cioshilty, Fo was kater allegecly
Irresaps v ansiarmed withm: & discipinany prosess belng insitite apains
U

4 Me Mentana urilswl sy ongRpes ety ©oa sanes of slanetding orp oyees
perpaglly with pegrmen. o salatos costing 2RASA en calimated R385
reiifiezn 11 itless and wasiell! ceoeiluee

It
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&4, The Compizinan ither raisen ol seslione 2f confiet <F Eiterasts ralsthy ‘o fre
fllewingy membeie o1 the PRASA Baard:

np & mambe: of e PRASA Bewm, Jr Brdgeits Gasa, who |s alen & Direter
of ARUP 2 exmpuny sllegsd o b comrpcid o pravica sdvigary sanvoas
4 PRASA, s & Diveetar o another company et is giso provieirg
eraiianey =evicne & FRASA, i bocl g rpopeily @s fiod invslvemer
™ theso conipuoies while serding 8s 8 merber of fhe PRASA Boern
momistitites a comiicn of prturest,

mi T4e Chairren of e PRASA Boan, M1 Sfiss Butheesd Is alleged to bo the
Ehiel Exeulive Cilicer of Mukanm, & suosicans of Cediz, & cempany
allegadly moviding oue'ssry seivice o PRASA on the Rolling Sock
Fecapitalisaiinon Projoec. ~is gllagod invelverient Is asaprtsd in constte 2
conlics of intarmst and

i, —ha wits of Mr Bushy Boshido wes sppointse as a Conersl Manager of
Auitoex withoan following  proper  Toeruitment  pracesses  duning dr
Boshiela's tenure as a meriser of PRASA Braif.

34 During 20082008, Mr Mortang  mpepeny aspeinss M Chimanda 48 &
Spedla Advigoe al PRASA af a oost of B2 rilies, withcut mlow'ng drofer
recruitrint privesses and In corlievantion of the PRASA Rectiitriont Faly

3B, Asoul 7 erderafuoriracie colloctve y oxoned g 329 blller were speciicsly
idamifien by e Conplovert tor tmeestigsticn of supdly Gham rreg.n s,
reuey noreenmpailive mocseses. mory 2T, S0P Shenp, sl AVErUne.
ovemizyree. and fruliess and wastoll axpenaiues
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ST sormainss wore invastigetes callistivaly thuy mring one syteric invagtllgatien
Tha Imiavidng Teauss were fapgslifled In mepeet ol each compeind with @ View
foruslng fhe Hyestigacion:

1 Plg PRASA 'mpripeny aderd, to ofher stations namensiy, 8 tender for the
instaliation of Mgk spood pesserger geles wirth REUD milion fa Siyangeia
Tacanologics » 20082010 for e Inormferdein station wnish was laier odended
f e laliong atichally #

Did PRASA jmpmmeny creend s sprcitirest of Siemens enoos o s Dak
Fityre ant [Megramed Sormunicaton Sysiorms ayourtng = R8OU iy b et
slations nelionedly, durig the Trepciel yeas 20682010 wnon 1t was oh
advarlised for S=ideng?

4 Did PRASa wnpronerly lerminwte 8l cottrass fo - sasning senvices &d was the
stitmoguor: avve ey of Raskgope Conmoendia) énd Incliety Hygsie gno
Katanpa Cleaning Suvices manoer 7

¢ Tid PRASA Trprepely apnoint Sides Securty on w seeurlty dencar o
repaesment of Natlorial Sorse S ecurty en the SCEQ's insituilon?

4]

Did 2RASA Impropery speccl of Vimtsie Securily Seivises, wiish falled o
peed e modium reguiemesss for  espparort on o nkcher
L9R/AVINICALES?

t
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Fuihile: Hratocior

Ol PRASA fprespsny agoain’ ane pay Reyel Socuity RZE milor rslead <f
R25 million for scaunty secvines?

Sid FRASA Irpmopsry sdvence 2 poymer of REOWOON b Pndigitensd
Seouiiye?

Dl PRASA [mpropasly dpcalnt o madia sompany 1o poduce Hambarai
Magazing duc rg 200820087

Tig PRASA |mproperly appoint Mr Sxa Ndwandwe, ona Ctaige Veasgame:
Gomsiitsnoy et e cost of K2 million (v 200826097

2l PRASA [wpiopeny horease the soope ane eswe of matksing and
communcEtiogs  tenser pumber HOMES/B080T72008 awarded ¢ BrEnd
| sadarship for R2G milben?

Did the GCF0 impraeeriy 2ppoin, Mr Sowin Lekots tn & tender amounting .o
R4 rrllign for e covcleprient af 5 Cortingoney Emengency Freparodnsss
e e for Mesrorally

Dl PRASA o operly swand & tander fo Uy et Sormatian, for the o,
aovortising ana sroasdcasing coneessls aneemeily

Did the GCEC imoropie-y awant & contract for the provision o profesgional
Aovsiry daervine on lhe saraling @indect e a fond, Mr Makhensa Maburda o
Siyayz DB, wht did no. pogsess e necsssary skl ls ant axpanicice and wilhour
‘llewieg orooer T et procosses?

14
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14 MiE RASA irpropurly award & teoder = Ihe amaund of 822 millien 6o Paik
Station Sovienzeer! Framework b AQUP. a company sasoctatud with s nael
fremoe?

(£ 1Did PRASA iriproperdy Tall 0 mestigete tha thofl of the busss of 68 subsss y

Futtnsx?

15 Dio PRASA impraparty award 8 seointy services cortradt i Fubstis Graning ki
Aol 2070 &t Agopaxe S fo Ghy B talsl @mount of R231 204,00%

(7 g PRABA (mpiopotly teiminate he Rasakoiva Bulldors contraet on
Movsmbar 20127

of R BC eullien for fom FIFA Wild Doy sonrsamsrie wiheot propes Lopmve,
butgr atoiee aloosied fuade thue oonsttuiag to fitess and wastoful
O tura?

i1, B TRASA picierly Atul an guar sxancmre of RL? bifion en FRASAS
apssalicns budge: i1 2606/2010 firancial yeer?

Z0 Di6 2RASA fail ;o speny & winsicy of RECD Fillon reeivad tor Shosraloze Vey!
Far e 20082010 wodlon and et uege 1! fer s inlendsd pymese?

21 Gid PRASA jreur restal ixpardivie for Jorssen Bullding eler ver=iag 1. 20
mangs hetore e exohy ol s Jsmse  oauling v fruitiess and westelL
capsndiune?
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Jlg PRASA ooty Ineur Ertal cxpendiure 2n este Bulding sfior
vacsting the buiiding 10 months beform tha exply of its leese reatng v Tuilless
ardl wanteiul ocsenniun

Did the SCED ripropeily erminue contrscls of Execulives resuling i frillless
ane wastali) expurdilune £ eouing o anosfimated KBS millior?

Dig Uy GCEC impmapady susperd GUrpRoyees rEsLiing i labour 2'sphio
selisments mouting o K335 villan s onsdiutig Suilless and wasteiul
PRpEn Y T

Did PRASA Board Chal=nen, Mr Sflge Butheles! rprapeny feil ta disdless and
renags a conflic oF imorsst avieing from i ikerest In Makene, a aulisidiesy of
St 7, & eompany slegedy providing asvlsory seivices ‘o BRASA an the Rn'ling
Sheck Frogsmms?

Bid T Bridgetic Gasa, & RASA Board maomber impropedy fal o disclnse amd
manege 2 confliet of nterest orsing (ow bei inteies in ARLT anp het
girsstarshln m anciier sompary Poeuing Ry ey Sorvises i E2ASAT

g the GCED iprop=ly oo Mr Jeel Chimandg at a cost of 22 millon as a
Sl Ardviaor

Did FRASA mpranerly repluce the Group Fxsoutwe HR with the GCEQ's uaele,
Mr Mpteto Rarulios witheul fuliowihg proper reeriimec: S necas?

L
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25 O FRASA tmzsely il 1o s dissplinan aticn sgainat sisll membors
allagedly meehid r fmudulent Sectonic Funds “rassfors amcriing to RE.1
il ard

3. Dia Mr. Mantara 7 pmpedy smnster Mr Saston hgobent withart discglmny
process being followad Tor bl allegas negule appointmiant of @ Traling
Conraor 15 provie fcing senvices on the e vaieg of Moopls with Zisebl ity
herhy womaanting o reladminisreton

21 Did FIASA brprmpasy e ament an yptrent payroct i & develspen of the Tty
Mall for the consinxson of an Jnnergmued T8 staton on the Bridge Ciy
P e wilhod: praper authodzation during the perod 2008 b 20107

32. Did PRASA fpropoly award a SOTV gamaras tender o Mr Vusi Twate?

A Oig PIABA mowpedy fngage veriovs sonsfrustion ooriRsnte N @abee
2010 Specar Woerld ©up Frojests?

X Did PRASA Impoery procute Linfarshl Sokse from Transrol 17 Sapuembe
2008 by Nouling susyy chaln CErRgerisn: proseip,a?

35. Did PRASA Iepropeyly sipet Ms Shicles Boshiels, e wils o Mr. Bushy
Boshinlo, the forme: membar of the PRASA Board as Ceneral Manager of
 tembet £

38, Jid Mr Montsmz fraeperly lake @ Blue TraT Glp o Gaps owr logemsm with 10

farmale simg@n are g he podlod tefween 24 to 27 September 2009 and
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el Sy SAA Taht &t an taimated eest of R170 00GU0 and it sueh arolint i
fruiiless and wastnfil sapei T

37, Jid PRASA ri=wpely pay a2 aslary ta M Mabe, former seediae Corpoasio
Affaire Mansger ouanny 20M0KI2008, aftor Wy reslgnaciom o IRASA wmo. g
tes friiitloss ang wae.elll sxpruasitse’

24 Although ko wentgatior coverce @l abmomorioned asuce. the findings on
soyoen (7 lesues will be made 0 @ follow Lp ropol due ko Tailuees by FRABA 13
provade e mguestun gocumerts and infurmmation.

The Divestigation inchided the soirang &8nd anuiyss o ouorata dociments
padiaintiy o e mpugiee tmhsaic 12, Imendews @i moulings with selectsd
wilresses ard reecanh irde the wovlZiony frarawolX which inoludis the
Sehatitadion, laws, Nessury Regaations a0 somanato po ses

(1 ariving & the Todings, ! have bess gulded ry e stertand apiresch anagton by
e Pohlie Protecter Scutl &ince as an stizdion, wiren simply involves asking: What
hanpesau? Whit shiotld have hoppenec? s fnere o olsmepatey betwesn what
Iagpensd Bna whee should nswe r2ppered? [ ther s 8 osmepiicy taed e
condugt ameunt to vrpmesr condld of malRsminismation? it thers was indood
Imprager cordue® or rieedenistation, whet wouls be e sppropnate remedia
solion?

As Is swelomsty, s “whgl hdappene! srimqury & a facugl question setied on the
agsessment of ovidencs and Fasing a dstermination on a baaroe of prebagl e, "o
wrive ata Trding on what haoosred, e vesicgaian ko ad ofvers rolied on cra’
and cocumetlay submisslons by the Complerer and PRABA miaragsmient
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18
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Petife Frolocia:

prrepally ispissaried by the GCFU, M7 Mansng e viewsasting held 2dmany
I alarty evidence alieedy cdvrsred wers aleo held will e Ccvplamant, Me
Montana sesisted Ly bis lewye=s and the PRASA Boaro.  The queshon egarding whar
shoule bave pauzened on e siher b, ralstes o the standand el the conoio i
cussticn shuld have vorriie with

v newrmiring the sEncaid el the SCE0 and other furbonerios at FRASA sheild
e curiplisd wicr. o aveid Paproger conder or meladminis, alan, | was g.foor, a5
in susizmory, by the Corstitubon, naflonal legeiet= ane aoplivgale polciee @
uine ney, Insiding coporule pel =lae and rolalean repuimiary Nerumenls By amnng
astporale polees, that infamey (he (vestigeton wes the PRAZA Fmouremant sne
Supply Chain Mansgomont Mooy (SGM Paley) aod the Delagation of Authordty
sosiment. The SCM Policy spposs i 2008 thus precsding the matiers rveshpatsd
e wery cariprenans vo. I conrences wik sefing supply chain mAnsge rert arc lis
pMrposes.

The SOM “olicy 2ffirms and cameits to Lobold sechion 297 of jhe Consitition sotig
the vis'sn ehingd & and stEndsrds & be wphe'o 0 stata pocoramey e Supply Chen
Marnageman [SCM) progesses, which vislon oludes orsaing a Jair squiass,
frermparant, somooiiive ane costaffestive pule e procuremort sysleia, The ECM
Molicy alst roofs Naell ey Retebtions reguiaiitg SO It urther oullines the
shens 1o e faken in sl of the >ocirereit of gaods and servisee wilhin PRASA
vovarng Demard Vaiaqemen! Oortreel Adminlscstion, Matersl Management
Jlsposal Manggumen:, Procumemers Stracegy and Acguinlor Vanegerient. Also
regilalen gre pesrissible devatione, whick Indede wurgenoy and shiale source
proithers The policy aise deals wilh maasgeraet oF cenilet of inforest, Tho
investication wes dlsn guiden oy l-umen Ressurcoes pdl o=, o ihe oxdond Shal some
A ‘meatiune fmnlved The sopointosat, promotier and termination of erplovens,
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fre g esesitives, In iy repand secion 105 of the Constiluticn sefics e stantarg
Sor all eonduet in suale atfairs was relied on 2o @ great oxtent. "o he erdant T et
weas an aliugion o wirislebower vindmizacan ok inte sooaun: e provisions af t
Fraiued THsclos sres At 35 ot 2000.

N the sommeseement of the Fvestigntion, tho alogalicns wers broJant o he
afendon of PRASA mManagorent eatgh he SC=C Mr Martana, the Chsmmar ¢f

f4s PRASA Board ang ther brmer Board, Tewaroe Ui fingl slzges, the new Boer
wan engagec, Tt oluding ahanog of provisom indings with 8 dnt o ising s supoet

with regare o pime g o con sting Information o She feaagsme it sulor lseiora,

All fformaion and avidenss gatharsd surng interasiions with PRASA menagemel
ard covplarais ware taker o accou I an offor o rscorsinued whal napjienee
ant) F what happoncd was in line wil the ries, Peries imploseo by the evidenss
pathemd by the fme a Tovisional Koped had hoan praparac, were sont nclices

under section 7(€) of tha Fublle Pratecier aaf aleding them of evideres Ivplicsbng
dier @l e posritiity of adverse findnge. 2 olserstionany notize wes glse sam 10

S ampleman leding them o allegators nol enpootier Ty wvidencs. i all cases,
responsess were soliched and sffected parins olher an apporaaily o provide urtiier
rformation and ' engage da meetngs.

| riost rogond St the ny=stiaation feam and | hed mmense offficlliy o soing ogather
M6 gyt e Inforiation had to be clawed ot of PRASA managemant When
loAtion was cveniaa v providad, i came In dhpe sra drabs and was neoriples
Geeplic e Gt hat the means wsed o obtale mfermaion snd doedmants from
FRASA included a edbzosnt isaued i wing of saction 714, of the Fublic =-otecior
Ast, many of the deoumrents and Infomation ~equesies gy il odaanding, Jml
about tiree wesks bolore waling the -tow: PRASA was sl heing asked "o
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coslandivg docurwnls ane Informalan o0 gontracts awamed @nd some stalf
apnoinlrons,

| st alsn maces that the suhmntiety of memy of tha Aocumsnts sulimiten Iy
PRIASA menagemert as avinense, prndisally ralating o prestrsriom & aoubtfur,
Wany of the mematanda "o saproval of lenders e refated docuans suhrrtted by
FRASA managemet, wore ndates nrener a1e, ol laast in ane case, loamples,
Exarpos v i regand include documents celaing lo tho coreacling of Vincsie
Securmy, AJP and Snlignlemed Seaurily Senvess, in sbme of tne cazes, had this
s an aue., oy a cisslamer welld be a legimele suat ouames,

Mtar v wcassiuly a8k ag e new FHASA Board and fie Chelrman 1o agsisl, |

deciteg 0 wowd be in fha pullic interest w0 piocesd wit the eport snd defer

unanemered questions fo seourn ot The second epot has asc beon
necessitated by furlher alegations of finandis mptopristy, comusticn and ider
e anides 5t PRASA, which camo won fale to ho nvestigeted end 'recoorated i
this 1epan, Tne 'ssues covered in tht o ging! 37 el plalnts that have besn cefemsd
i ine sesond “REC are tho To oo

=

Tid PRASA Mptopanty Irvp errestan plort peynent i a doeve crer of the Siy
Mall Tr the construction of an unde gronind Fain stglion on e Hinge City
Projec. withou: proper spstoniaation during e peoed 2008 1 20107

2 Did PRASA 'mproperly sward a G2V cameras tanasr th Me Vil wa 37

¢ Did FRASA Imigrsperly cngape vanous constryction corpenies v raspect of

2010 Boenar Warld Cup poods?

A Dig PRASA miprugory provtirs dmjantani Iouse from Transno! in Bognemier
2008 by flouting =095 v ehalin Fanagamors: press s
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5. Did PIASA ‘mpropstty appain Ms Shisle Berhisls, the wife of M Busty
Boshicle, e lomer neriber of (v PIASE Boad as Osncral Mapreger of
Autopex?

5. D M Memtans o propo v ke a Biue TR I o Tane Towed fogather with 19

temale corpanicds Aoy e poree between 24 in 27 Ssptar bur 2000 and

metam by SAA fight &t an estimaled cost of RA70000 and did suck &rount 1o

froftiess and wasteful cxpsrd! ire?

Dt PRASA ricwssny pay & saoty 1o Mr Nabe, formier Execttve Comorgle Affairs
Marage- Surfig 20082006, atsr n's msigndtior from FRASA srornsng & frulless

and wastetll cxzontiue?

Wiist e encouragTg (& thal bolh M Morana, and the Boasl have weoomed the
Provisional Reperl wivoh did nol differ vatly for his final ropor and carmmile
therseives to mpameting he repedia) aclon once the i s meda final. Fos 8t
| am greiofil as sadh condue s line with D& eonsting onal wedl regacing he
o adarzhip bewesn e usic Pmtecior ang Jrgans of siste gs gnvisages ¢ sugtion
1289 of the Corstiluiinr. Section 181 eroine omans ¢ stale o as=e, and pra.ed the
Fublie Prawalor and atter instifudons qusron g ecnsiaionsl peimonmsy 1o snsore
Tl eSecivoross. among otnce i,

Afer 3 cameiul exsmination of he evidencs ana information abiglnec datyg e

wwesdgation end the ragulatory frarewnme settnsg He sanoand thst sholld have been
upteld by FRASA 1y findings are e taliowng

Reagarding PRASA’s gileged hnproper extension to olber statiors ~alionaly, a
tender far ths instzllation of kigh seeed passenger gales wath RB0O0 i 'lion to
Siyangena Technelogies in 269872018 Iritia. y advertised for the Doomfonteln
statior, Gaierg:
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M allegation thal PRASA mrproperly exended the soopc and vaEhe ol &
tnocar awarded o Sismeny oo Dark Fibre and nleprsied Comriricatien
Systarin heyors whal was adverized ard approven oy the Coporic Tarder
Procurerionl Conmiize (CTRC) with the nifeet of substaryoly nerensing e
coniraet arles f2 subsienlialed, Fowever o fotal conuset ot was R286
i o and net REOD millon s alegen.

PRABA Impropetly ededed, fo the Durban (£LN) are Westerm Caps regizns,

a 'enoar far S design, sunply-and ingtaliaiion of the Derk Finrs sno Mhegratad
Cormmiuniestion Svsems, which 3o hes sdverised and wan by Slereng 1
thes Wiks ape Fretoris ~owion, withau® fnfduw £ .an oper and sompsitve landsr
process Mg was in cenfiaventich of paragregh 11,20 of PRASA BCN =aliny
a1 serdion 217 af lhe Corstitutor, smong athers

The extatsion of e scope and oiee of the design, sippy and nstalistion of
‘he Dark Fibio ane Integrated Comtrumesien Sysems londer o orer shitns
raronsingly constaiee mendrinisezton snd woopsr rondus,

Regarding PRASA's allsges e ornosr ‘aaninatien of sll cantracts for sleuning
services and aubiseguen: Dreguler appairtrant of Seakgona Commerc'sl and
lntiustry =ygiere and Katangs Cleaning Bervices:

ta) The allsgation that FRASA jrpraperly crminabeg the confracts of scven (7

aoanny companies snd Crprepedy rep aeee them witlh Reakgona Commerc s




=\Erana®

i)

)

fa)

fw)
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end Inausty de'ere (eskgona) gna Catangs Clearing Servicas (Kulandge) 6
auhatantaed.

The somiacte of 1 dennltn sumparnies were el tonminator by Mr
Maontama an 14 Maeh 2097 [0 cortravantion of paagrph 21 of the contads
hetwean PRASA and the clean 79 noinzuniss, which Sesorbas s 48 U
novey fo be giver to e selautim cur'y 0 remedy a bruach, He joplzeed them
with Reakgona anc katanga on 195 March 2015, wicse 28Riees wend proauisd
withoul & isaneare s ne earnsiaie procoss.

Thw somouet 20 e NMomane with mgard o tho surmay amingior of the
contracts of 7 aloa w companios ¢ also Incongislent with the (rovisions of the

PRASA SOM NMolioy. ths FEIWWA. PRETA 2ol souign 217 of e Consritivn

ERASA's summary Ermingtion of the confracls of © cleaniod vampanss el

i frguia replaseronl with Raskanns g kasras, acorcingy onglues

rraaae ol v stradicn, sbuss st powor and improen” et

o fadure by Mr Mertana to afford tha 7 olean ag companies an epperunity o
Exglan Mamselver o possibly wroy e iesdh et he consideros o bo
i (Ine with sogfon S9 of the Conalilutinn and the provisinrs af Al

Regarsing PRABA's slieger Grpronsr spnointment of Sidas Ssowrity on a

serurity ender i~ onlasement of National Force Sectrity on the GCEC's
estrstion.
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* e allegation thist Staas Socurity was EpEoply appointet (o repince Maticnal
Furee Sucutily in sLestantated Foweve: ne svidence could be found i prove

{hal tie mprepa: appo rment was done on WMr Mamrtans's instrushions

T wevih te month sorivac of Nation=) Foree Seeuiily was wiminglod oh 15
Ap7l 2008 and awarden 1o Sinss Securlly for R3 714 187,77, by Vi Chils Melol
withaut & ender process of aetmelliva suctalions being 25030l

156 supainibner: was in conlraversion of Jarsgrspt 14 8.5 of he PRABA SCM
WPalicy sna pasagragh 4.7 5 1 of the Natlonal Teagury SCM Guidelines of 201,

ARAGA's faijure i take sctah egonst e suthonsesd affical, who sopraved s
suamiezion lor the spemo i wn of Slass Secimity, congibines malsdminstialion
gad irmreps condust,

Regarding PRASA's aleged improper apoci-iment of Vimtsive Sscursy
Serdives, which falled 2o me=t the rinimuyr requirespents for aoporiment on
tender number 525(2010/GALPS:

B

Thi ellsgation that Vimty te Sacnfy Scrvices was ripaperly appainbed whle
net meati=g he mou o s s sinseatisted,

ERASA appoliroe Virdsite soouity Sendesa on o commmaets “or Endey
SAREN GANPS withuet 20 advartisemuor: or compolitive qustal ons, The first
gorivac! was signed an 23 Folnaane 2690 witheit spas g tha pova of the
comrac: for an avount of R4 S8 480.00 anc the seceni confract was ignoe
on 28 May 2010 o the yerad 13 Maren 2016 1o 15 Augus; 2610 or the
amonnt of RE 53T 680,00, ~ e cantract was firther exendtn ov PRASA [ram

Y
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Eybille Frofoetor
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i

PIASA riace a fisl pavmont of RE34.720.00 in Erliahtencd Sealinty for
sacuity saivices ab Mapopane smben on 22 Ociober 2008 which wag
meccdsn Sy an Pwcloe gulod 18 Seplsmbe: 2008 helors tha signing of e

contrant and the seuing of @ Nubee 0 Froceed, whidh lolizwed on 17 Gelober

Mt o& Nyrobn's condut in making advance paymasnts o Er ighieaed Senufly
soroingly constitres aiaaminmtraiion and moans s oot

PRASE manager s bocame awsre of e vislabion bul wook no diesiplney
sisne é@aiﬁ:ﬂ the managtr respesitlo, Mo Joz hgeoba, espibl iy
corimars g 8 ascpimey poesss, Thin corcuc. & o Malatien of the
gooodrting officars respcnsitdliy under saction 38 of the PEMA aml &
ewarutngly sresular oon corsliies maladminisletisr and irvoeper eoud,

Regardi~g PRASA'2 allsged improper aposintmert of 8 media sompany to

produce Haroanathl Magazine duritg 2008/2009-

a)

The allegertion al TRASA irpsimiy aepomed & meats company o polios
Hamfranath] s subs tlec,

PRASA polered Tito o sertract o omed oy Las s adeenhind with £G Meslia

pravieing for e wLbowsbion and oistribdtion of SRASA firadan 0 =
porruibare and Lasehnldars, throuch Kwioa Dapeces, which used 'c Ge a
porneiEle rRgeeae of Meforall (sibeiniary of 2RASA, yainn o mame
Mambansly when Me Pie Mabe, the ot owner < Kwela Express, wes

armpleyen )
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Byldie Hrotacior

‘i coraract was fram 1 Al 2012 3 1 April Z0VE (5 porod of 3 vasms) tor fe
sreount of R4S 668,75 Her monih wrsh irensatoy 1o RS 588 000,37 oer
anndr e & tatal cortan groont of R16 784 111.00 without a coripediivn
rd anepant bid provess. Mo Mentans exterded ihe centract v March 2045
for a friher 3 years R16 784 19,00 deapiin 8 ‘vowsmitng o 8 noies
lssued In lerme of sectian T(2) of the Publie Srotects: Ao, hal the atrangame.
waz Tealy to be daiermined (o be unlavdu. ETadively, FRASA s renlrg spane
an HambanathiMlwalz foriha o of aboul R4ES BELTS & month

Cons aofing the facl ol PRASA created Hambansifiiwels anc simay failod
L ragisier it -as a putere, | find the atranmement with Mr Mabe's company, K5
Media, raitar Livzars.

“he appenonen. of KG Modia, withoul 8 sompoilive process dia Rl corkly
with a0 mmenie or gagls souting o any af the pamm s s B pImss uimm.
pronessss proscibien In the PRASA SCM “c =y as sroduciion of @ zorpdiaie
newsletter s nol an oaolusive hils ares or prooual for K& Media and
parstapk 40 5.3 of e PRASA SCM ~onny probibits unsalietod hids.

FRALA'S appuirtmer: and exonsion of He coniracs with KC Media for he
Hambanathi i=ling a0 anoent of R 33 528 222,00 (2 (rlwefl, & T8ginl
coniravantion of "RASA's own SCM Prllcy, “ressury Togulations, the FEMA
gnd nection 20/ af he Coersfleion and corstiviss nislsdminstration eac
P s soryiust,

Mr Marana's fucent sxiension af e Hambenethi contracl whi e being aware
congrart of an rwending Trding of maledministston  reganding  he
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Mambzrnatsi winle faving asked tor o exension o esoomo o tho saction
T(8) revon, fs an s of had =il wiie? ls nstalent with His resfanaibiities
wele seciion * 85 of the Sonslrution mgdinng.a gt standard of prolessiona
ethies ane, which, scearding to o Constidlions! Dear, 19 Khumaio vorsus
WG for Toluestion KwsZule Nefsf, rpcses g ot on wm o commid an
rrecultarty onee fue adenban bas boen drawn oo His gutions 1 lins raegard,
corsiiule goss maladrintsiration and mompes conuet. Such cenauct is nat
only unlawiel but ase displavs clconseryng famgard ol ho ule of law

& Regarding "RASA's sileged v oreper appalrtnent of Mr Ezre Ndwardwe, on 2
Change Management Gonsallancy at a cost of R2 millien i 2008/2600:

50 The ellagation tha Mr Mantana impepedy sppeitizo b Ezre Nowandwe, &
substantinted. -lowevar, I e e Conmitaney gnu ok D patson hat was
appoiroen ang e arteunt mvalves was R10 B33, 174, 00 %5 12 mmontis,

by Ndwmndwe Cengultanty was Zspainiod by b Maortang for the Value Sreglion
amd Culkire Share process at FRASA on 17 Juo 2008 Tt e aroutt of
RE 220 800.00 wihout raguiing Yoo guolatione from adpaiers i ihe PIASA
vatahese as sross hed in patagiaph 1900 of the FRASA SCM Soly The
cetraot was oxitnded Tar a furshor & mioniss with tw centmst smicur. daristion
~f R B12 974,00 crees g AL,

=1 The spoointmon] of Ndwantwe Cons tanee by Mr Mortans wee crlewdd, o
contravantion of PRASA's own SCMW Rallsy Tmasury Hegiaticns an
orprrereanie, i PEVA srd asslion 217 of tha Canstiution sna ooy
roprstiules oo gooelict aan el s,
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Finm the evidence & is clear that Mr Ndwandwe's cone (snoy's gppomiment
was triggerad by an existing sl ons o, witich had incuaed 26 axcursion thel

fock place limmedistery hofors e mpugnsd seofract was nifslen, 1 is also

clear tnzl 5o process was follownd o establisn | ary ether agency offered

simidar sarvicss, More imporanty, ne aewand manageT . axemcize precaded
the srgagement. Uarororatioly, the avesligetion did oof examine whal the
exrcureiti mentioned in tne procursmon memarznduin dated 16 Sspiember
2008 was for. whather or not PRASA paid for 1t and how Mr Newandve's
srsutancy hao bewsn procured i as the impugnea engagsineit apparantly
fiows ‘"om that oxcurs'on  This oonofitttes  Impoper  oshduct  and
raadmiristration.

Regarding PRASA's alleged improper insrease of the scope and value of a

marketing ana communicetisns terder number HO/MEC/305/07/2008 awardad

o Brand Leadersh’p:

g) The slegaton that PRASA marcperly incressed the scope and pice of &

el

marketing and communicdlions tander swardes o Brand Leaderstp, s
substantiafed. Sowever the tender —rics and prics varasen smound were

sctuglly Hgher thar 3. legeo.

The scope «of & Ender moomrisnded by the PJASA Bid Adjudeation
Committes (BAC) 2° in2 value of R12.400.000.00 was ncregved bayond the
savedised scope to R28, 528, 000,00 by PRASA's CTRC, when ¢ awarded i
withoid The Accouming Officsr’s spprovel. The projest (imelns was alzo
streduhed, by an additional 6 monthe I eriginally ran from Ogtober 2009 o
Szalember 2010 and was axiended (o Maroh 2611
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5 The slepEton et FRAASA nete an advence i B aoum T
RBO mithoee o FIFA without propor sir-Gyvi, budge: o allecsted fimes wiaeh
rest e T fritiest 2o waghal mpeadi e i net substandee,

14, E‘Egﬁl’ﬁ!ﬂg BRASAN's ailﬁg@ﬂ Imprnpar inciireing af an nves expendiiure of R2.2
billon on BRASA's operations eudget in 20092040 financal yes:

4y The aiogetier thel PRASA rpoohatly weunea B Gvor wxperditie s
sunsanlinted. dowaiey e spowy necived was Tsr less than allegen
was @H2% TI2 VET.00

) FRASA wreseded lin oudget by RE2E 792 TET.0 for tire 2006/2010 Frunoisl

28 Nogarding PRASA's gliepet taiture 1o sperud 3 subsidy of R500 milllon received
far Snosnoloza Wey for the 2008/2010 period and not use It for His intended
PLFTGRE

Shosticlass Mayl Tor 2008/209C Snencia yasd 16 mol sub=tanisics

o) ERASA poehod & coveiiven sheldy of RASTLIL 00 fr the yasr 200210
foe Shosiolora Meyl,

t b oErn urahle tooconinn i tne subsioy was ndomd usod for g iniended
mipasy as the cpsalone erpenodae for Shosholozs Meyl was nos
reflected wepnrzialy i e overal bidgel of PRASA
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Pratiie Frelscicr

Regardirg PRASA's slieged intur’ng of remtal expshdsre for dorisssd

Build'ng afer vacating % 20 mentve befors the mepliy of s lnase resaitng n

yYuldless wrd wasfolil aepesd e

)

)

The slleqrian et FRASA Fnpreperly intunsd tenia! exzenaiiioe wrion
corelitutes frulose and wastelt! exoandie dus o vacsting of the Jeveaarn
Bulicing bafarn ¢ vty of s loast agrosrmen 5 sunsamated.

Oy fhe authionty of Mr Mantana, PRASE (SAROC) pard memtal for & vacant
qifiee weausry mames 68 Jorsven Sweel 2 ool wolwnnesbls, for
20 ruenihs afe vesaling i ors fo Sve exmey of B8 lease agoeTeM ona
witnol! chercidng e apunn of supletting

Tha nagly vacatien of suisen s Ploge Bullding rosaiing i esmbmied ful
eyt o sl ol wibaen lattable spack for 20 miotihe. This canact be

consiEser with the officioncy ard cosl sifective diciates sxpea! n siEic

atfsime Unoer sechicn 185 of sthee Consililion and fho clarasms sal f=r props;
Siatidling af muote fungs Dodse the PEMA, oo cleny serion 51 Wnensof

e actnns of PRASA marmneTent snd ifs Boars rogarding the movs 1o
Uniantan dotiae apd payterd lor varsae: oremes, Tor absut 20 it and
faliing %o mitigats (he loss by subleting the prarnsss, amounis 1o froness
G WSl Sl

Regarding PRASA's alleged ‘mprover Ircuming of reptal ppendviae on
Intersite Bullding after vasaiing the bullding 40 moothe before fhe exony of is

tpase ranuiting in buitless and wastelul expurditre,

15k
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Tha milngation fhel FIRASA Dimarony Inoumed® temg) aspenditise and e
canseguznt fruitess s westelul sxpardityre, dee 1o vasgling interstle
Bl kafors the iy of f2 lmagn, | aebstenieiss .

BRASA vanatey the Imeraie bulding sboul S8 mealhs belcre tho @
oxpty date o cotfinueu with e pay mons for e Lilding Tor ihe vacans
briiding unthihe napiry of the luass.

“he momes! of PRASA acramingly corstiutes malmomimainstion and
MR LTS,

Wagarding the GCED's mproper lermimation o5 coniacis of Executives
resuliieg o Friifless and wasiehl sapendiide ameuntiag 1o 50 sstimatey RS
kit

Wy

)

Thiz sblessin et W Wontans ivproosny errustad e sanvines of § of It
Eypetives mienlioned in rarb@renn 857 2 1 uf ks eport s supsiandaiod

Wi Mantana mminated the sonvices of fve Exeauivey audsg SCOE-IENE
withow following roper prosadun: @88 MIOA0GG lor b pwmgeen 4.4 ot
FRASA: Dsdmingsy aode gnd Provsdurs, This resulted 'p e DM
s i some o this rriireions ana others BSing sefilad we ol coud &l
soEs it TRASA

PRASA subseaanly beia leboy deguts seMlemanty  artourng W
]2 816 135,32, olncipaly dize to pronedim] medEnies s i e Cvselulinacy
stepe taken agalnsi mviivan officials, wiiehi LayRan s oAn DE sEia 0

Al
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SB{ et of tha DA,

e Falhure by PRASA £ falfow in corparste disol finery proossos ana lslintr
lBws idiating fo procesdim finess consitules  meaoeiishTion ano
Wrprops: ranauct

24, Regerding the SCEL's alleged improner suspansion of amjloyees resulting i
inbour dispute sefllements wuouping fo RIS millon fhus canstiuting
traitiess and wasiefu! sxvensiiurs.

B Tho shepston fhat the GCEO susperdas aripuyeas withcat follawing
proper alsnnlnery precedices js substantiateu It oapect of some of the
arnioyeur as othors were ol suspenacd by i

b)  PRASA sugporden T srywdnyees witheul folicwing ooper peotefing AS
proniee for in the Labour Relmions A and peragrep’ 11 of fis Dfsciplary
Towe ang Prrosdie feaoing 1o oss of spmredeway of K2 milin 0 wages
vty e ELRNERYINN D120

9 The caes swides augaiing (he aeven (7) oificisls mentones (6 persgreen
D823 of e epmit mipps the coacteglon of a petem of Rabiul
Sunspunaise for pornoe uxnueting Himy(I0) days withel oliowing T

- ST

gy The cendust of PRASA I habitualy suspendig coployses was i
rontavontion of s 100 of s Dissairery Doos and Frocsdure
which Dr2vidan that tha cronliyer s e ngit to sLspend 8 Sapeyes with

41
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25,

pay for @ oered not csceediog Shitly (500 cvordsr deve and alsa b
soniraveion of parsgniph 4 A of FRASA Distisinary Coce ara Urosed e
ad Scheduia 1 Pan W of the Baso Eanalions oF Smpicy nen A which
provites that smeiaymiect oraaless anall ensure emplovig i tzimess.

3f Mis ol vmesoomn'e 1o disw 8 riskus butween e payiment of salaties for
sbalf sifling ot neme wilk: pay or long puises 2f e snd flle o mansge
eTpioyient mimions spanpescl . & the corciusion that the sayment 5
falaries wilieil @y valjun derved Thereirom s reguler end ennstitiles
Trulttess and weastisful supenaiun

") PRARA'e gondust 11 this megard mmalnts ‘5 Tulllesz and wasleRd)
eamendiuira i cantavestion of the wrowsions of sosion 381 () 1 read
With sacifon SO0 of the PRMA whilo Lol v aads with S fnsncizl
Augenice and eficionty regurerseeis of shetion 198 of the Soastiam,

3: T cordusd of PRASA segarting imsropar stuspeoslen of smpicyoss
ecortingly consilutes mamadminInELan ana neroner oordu

Regarding PRASA Fosrd Chaieman, Mr Sfiso Butnolesi's alleged feifure 1o
siscicss and manage & canhict of Tnterest arising fram is Interest i Wakana,
a subsidlary of Cadle, & company aliegenly previding edvisery serases io
PRASA o the Rolling Stock Pragramn s,




rod

“Thered e

Fubho Frofsaio)

. - - - - - ~ - -y -

3} The punonce mpaving the slegaton hat Mr ftbaies!, fomer Sl of
the PRASA Board, ooy filse o digrloss aho manage & conii o
intsragt siising fum fis imerest i Makens @ sJbsiuleny of Tadiz, @ compeny

siilemed b be rovitiog aovisury setices i FRABN 1§ engiugive

h Mg aodpments beve nat beun podiza by PRASA, wnose GOED anly
offered an explanalon Srpbing e shogetisn s 2sviding Se names of
ExdrArt s myntven i o 26id acvisory sor o

& Accaramgly, | hnve defurad my Tndipgs on this slivgetion and wil be deait
wilh in tha Lacorn roport.

28, Regarding Dr Bridgete Sasa's, 2 VRASA Board memiber's alisged faillure o

sisclose and manage a vonfhl of interest arsing from ber irlerest 'n ARUS
and ber directership in grother sompany providiog consuatancy serviess ©
PRASA:

51 e allsgation et it en PYASA Board Werbeor. Dr Brulgote Case,
fzlfed io giaocss ang manmege @ oerdich of Disyes! snamg from or
Aspelmmery o e Boem while wa cumpaniss she Rad en inteest
provittsd samvicos fo DRASA, 8 not sutiriziinead.

o} Wikt D Gasa was ioees & Director wt AR fror 0@ Fupnsary 2017 she
ryage the necessany disciosure 0 PRASA on 20 Juy 2007 ramarod on &
Mey 2012 and wnen rmasing e aisisaune on 10 Seloban 2002, excluued
ARUF g5 ghe 10 wxnghr Wes 8 Doand meriber

¢




‘Deiabsg®
Fubslic: Pirerbatvar
ARUP SA (P41 Ltel wis innosd awsrieo & cotflan. by PRASA for the Fank

Stalion Cevelnrost Fromework o 21 Jone 9015 Fowsve- (e st
was o SR rollian wrdoh wouhd aml have rema e Beang anirwal

7. Regerding PRASA's slleged impropar appoistmen) of Ms Shictas Raghislo, wits
ol tren Board Member, Mr. Bushy Bashizlo, as *he Geparal Manager of
Alioper

=) Lohave adefenes oy nding on e allspes vesofisd  eegarding thie
appreament ot Ms Boshieln gs FHASA hae fied o wmevdc the sewociinn
2ry appeirtond measTied gnt sams of (he sevEnl documnnts,

T 'r s initial responge Mr Momana swled on bohsll of BRASA That Ms
Boshielo was appoited an 08 Apo 2010 Sroash @ neadnantiog onass.
Ll i issponse o S proksos ingings, Mr Montans tmed aodung o
statg hal B subroseon wes & rislke as Ms Boshislo was appdime
Hupugh & iecreiimner, ana soloelon sracese gnd was stlentad frar amongs
it canditales bt repnateddy fafiod @ hWoowr eauesia too o hic
Uit ant seleriop goclivants n substaniele the assanisn

8., Regandirg the GEED's allsged improper Appointrier? of Mr joel Crimaria at 5
tnat of B2 miliion a8 5 Specla Advisor

&) e allegation el Mr Monmeime mzoaeny sppanter By Shinandy for

afvizary sanviies W sunsaitialed

e

'FTE
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1.

INTRODUCTION

I am an adult businessman. I am the chairman of the Board of Control (‘the Board’) of
the applicant, the Passenger Rail Agency of South Africa "PRASA’). PRASA’s primary

business is 10 deliver commuter rail services in South Africa.

The facts contained in this affidavit are, to the best of my knowledge and belief, true and
correct. Some of the facts to which I depose are within my personal knowledge and some
are not, as will appear from the context. Certain facts to which I depose have been
presented to me by employees of PRASA or investigators who are involved in or
connected to the investigation of the conduct referred to below. These are confirmed by
PRASA employees or members of the investipative team. Other facts appear from
documents which form part of PRASA’s records and are under my control. Irespectfully
submit that any facts that are not in my personal knowledge and are unconfirmed are
consistent with and corroborated by documents or other evidence and are in any event

admissible under section 3 of the Law of Evidence Amendment Act 45 of 1988.

I make legal submissions in this affidavit on the basis of advice received from PRASA’s
legal representatives, which I believe to be correct. Legal argument will be addressed in

respect of these issues at the hearing of this application, where necessary.

The central purpose of this application is to compel the first respondent, the Directorate of
Priority Crimes Investigation, (‘the DPCI’), reasonably to investigate and bring to
finality its investigations info two of PRASA’s complaints about criminal conduct. Relief
is also sought to ensure that steps are taken that will enable the effective preservation and

protection of assets. Certain further relief is also sought.

{A fam



5. The two complaints relate to suspected criminal conduct amounting to national priority

offences and other offences that fall within the remit of the DPCI’s mandate as
contemplated by Chapter 6A of the South African Police Services Act 68 of 1995 (‘the
SAPS Act’). PRASA alleges that the suspected offences were committed in connection
with two PRASA tenders. These tenders concem first, the installation of integrated
security management access systems in stations across the country both preceding and
following the 2010 World Cup and second, the purchase in 2013 of some 70 locomotives.
The contracts concluded as a result of these tenders have a combined value of in excess of

R9 billion,

. In recent years, PRASA has sought to investigate numerous incidents of alleged
corruption, other criminal conduct and other irregularities relating to many tenders.
PRASA is currently investigating about one hundred and forty-two (142) matters arising
during the period 2008 to 2015. PRASA and the DPCI havc prioritized the irregularities
and cniminal conduct committed in connection with the two tenders referred to above.
This 15 due to their seriousness and magnitude and the need expeditiously to protect a
significant amount of public money and property that may be the proceeds or instruments

of crime.

. The procurement process for the provision of integrated security inanagement access
systems at stations in fact entailed more than one procurement process. Each resulted in
the award of contracts to Siyangena Technologies (Pty) L.td (‘Siyangena’). Initially
Siyangena was appointed as a nominated sub-contractor to contractors appointed to
upgrade two stations (Nasrec and Doomfontein) in anticipation of the Confederations

Cup that preceded the 2010 Soccer World Cup. Just before the 2010 Soccer World Cup,

-
U 3 Q\f)\

e




PRASA purported to ‘extend’ Sivangena’s scope of work (although Siyangena did not
have a direct contract with PRASA) to seven further stations. In Jate 2010 / 2011
PRASA and Siyangena concluded a confract for the instaliation of the systems to a
further 62 stations with a contract value of some R1,95 billion. This contract was
preceded by a closed tender where there was no reason to issue a closed tender. In 2014,
and pursuant to a new procurement process that commenced in 2013, PRASA and
Siyangena concluded a contract to upgrade a further 151 stations, with a contract value of
sormme R2.5 billion. The award of the 2010/2011 and 2013/2014 tenders and contracts are
the subject of recent review proceedmgs. I refer to these proceedings as ‘the Siyangena
review’, [ refer collectively to these tenders and contracts as the “Siyangena tenders

and contracts’

. The locomotives tender culminated in the conclusion of 2 contract with Swifambo Rail
Leasing (Pty) Ltd (‘Swifambo’) for the purchase of 70 diesel-electric and hybrid
locomotives for a price of some R3.5 billion, subject to exchange rate fluctuations, due to
risk PRASA assumed. The price has been subject to heavy increases due to exchange
rate fluctuations. PRASA and Swifambo concluded the contract on 25 March 2013, 1
refer to the contract as ‘the Swifambo contract’ and the tender process that culminated
in its conclusion as ‘the Swifambo tender’. PRASA has instituted review proceedimgs
inter alia to declare the contract void agb initio, the tender process and conlract unlawful
and have the tender award set aside. [ refer to these proceedings as ‘the Swifambo

review’.

. The Siyangena and Swifambo tenders and contracts have been the subject of scrutiny by

the Auditor-General and Public Protector respectively. More particularly, scrutiny was




16. PRASA has, from the outset, tendered and provided substantial assistance to the DPCI

17.

18.

19.

and NPA in their investigations. For example, PRASA has inade its own investigative
teams available to the DPCI and NPA to assist as required. PRASA has done so to ensure
that the complaints could be effectively investigated and ultimately lead to prosecutions
and to ensure that assets that are used in or are the proceeds of crime can be effectively

preserved and protected by the NPA.

However, the DPCI has failed reasonably to conduct the investigations or bring them to
finality. The DPCI has also failed reasonably to co-ordinate the investigations with the
NPA or to enable the triggering of asset preservation procedures. The effect is that
serious criminality is being left unchecked, investigations may be compromised and

substantial assets are at risk. This results in immense prejudice to PRASA and the public

interest.

PRASA has duly decided to institute these proceedings. PRASA institutes these
proceedings:

18.1. on its own behalf,

18.2. in the interests of rail commuters whom it serves, and

18.3. in the public interest.

I deal with the following issues in turn:

19.1. The parties
19.2. PRASA

19.3. The legal framework
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(11  In this matter four interlocutdry applications came before me in the Third
Court on 30 April 2018. As the various interlocutory applications are being
applied for by different parties, it will avoid confusion to refer to the parties as

in the main application.

[2]  The Applicant in the main application is the Passenger Rail Agency of
South Africa (PRASA). The First Respondent in the main application is the
Directorate for Priority Crimes Investigation (DPCI) and the Second
Respondent is the National Prosecution Agency (the NPA). The Organization
Undoing Tax Abuse (OUTA) is the intervening party. The NPA abides the

decision of the court and did not participate in the interlocutory applications.
[3]  The four interlocutory applications are the following:

3.1 The Rule 7 Proceedings launched by the DPCI;
3.2 The condonation application launched by the DPCI,
3.3 The counter-application by PRASA,;

3.4 The intervention application by OUTA.

[4]  The procedural history

The procedural history of the interlocutory applications are (briefly) the

following:
4.1 On 29 May 2017 PRASA launched the main application;

4.2 On 5 June 2017 the DPCI lodged its notice of opposition;

e
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4.3

4.4

4.5

4.6

4.7

4.8

On 21 June 2017 the State attorney on behalf of the DPCI
requested an extension of time for the delivery of the DPCI’s

answering affidavit, which time would expire on 27 June 2017,

On 22 June 2017 PRASA’s attorneys granted such extension to 14
July 2017,

On 12 July 2017 the DPCI lodged a Rule 7 notice, disputing the
authority of the then Chairperson of PRASA and its Board of

Control, Dr Molefe, to have launched the main application;

On 13 July 2017 PRASA’s attorney claimed that the Rule 7 notice
was out of time and therefore irregular, the 10 days period after

service of the main application having expired on 12 June 2017.

Simultaneously a power of attorney from PRASA’s Group CEO |

and Group Executive: Legal, Risk and compliance (also referred to

as “Head of Legal™) was sent to the State Attorney.

Leaving further correspondence between the parties aside for the
moment, a notice in terms of Rule 30 was delivered by PRASA on

26 July 2017 claiming the irregularity of the Rule 7 notice;

On 2 August 2017 PRASA’s attorneys sent an affidavit deposed to
by Dr Molefe on 26 July 2017, being prior to the expiry of his term
of office on 31 July2017, to the State Attorney. This affidavit
makes reference to a resolution taken by the PRASA Board of
Control to institute, inter alia, the present proceedings. The
resolution was taken at a special board meeting on 21 September

2015. This affidavit was subsequently served on the State Attorney

0,
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4.9

4.10

4.11

4.12

4.13

on 7 August 2017 together with confirmatory affidavits thereto by

four other board members;

Despite the above and, intent on pursuing the disputed authority
raised in its Rule 7 notice, the DPCI lodged a substantive (but
conditional) application in terms of Rule 27 (3) of the Uniform

Rules (referred to as the condonation application);

PRASA opposed the condonation application. In its opposition it
again annexed the affidavit of Dr Molele and other board members
and, reliant thereon and on the contents of the opposing affidavit
by its “Head of Legal”, claimed certain relief in a counter
application, notably the setting aside of the DPCI’s Rule 7 notice
alternatively a declaratory order that the PRASA main application

was duly authorised;

The DPCI did not answer or reply to the abovementioned PRASA

affidavit and its counter-application.

In the meantime, OUTA has delivered an application for leave to
intervene on 31 July 2017 which application was opposed by the
DPCI on the basis that the PRASA main application was fatally
defective due to lack of authority and that leave to intervene should
not be granted in respect of a defective application. OUTA has
delivered a replying affidavit to the DPCI’s answering affidavit;

The papers in the main application are, as yet, incomplete in that
the DPCI has not yet delivered its answering affidavit which

ostensibly, on the correspondence, has been ready since the

LA -

previously extended date for filing of 14 July 2017;

(ﬁ
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4.14 OUTA has indicated that its founding affidavit is ready for delivery

immediately upon being granted leave to appeal.

[5} I consider it inimical to the interests of justice that, where matters of

public interest are concerned, organs of state indulge in costly squabbles of

interlocutory and somewhat technical nature rather than engage with the merits

of the matter in an expeditious, responsible and transparent manner.

6] Context

The context of the relief claimed in the main application, to my mind,

adequately illustrates this point:

6.1

6.3

PRASA has in recent years sought to investigate numerous
incidents of alleged corruption, ‘other criminal conduct and
irregularities relating to wvarious tenders, including the two
mentioned in the main application, namely the “Swifambo and
Siyangena tenders”. Fruitless, wasteful or irregular expenditure of

between R 9 billion and R 14 billion are alleged in this regard.

Some of the irregular and unlawful activities were set out in a
report by the Auditor General in the Draft Management Report of
31 March 2015 and others were highlighted in a report by the

previous Public Protector entitled “Derailed”.

The magnitude and severity of the “problems” uncovered were
such that it overwhelmed PRASA’s Board of Control. It therefore
took the step of engaging forensic investigators lead by PRASA’s
attorneys Werksmans to assist in unearthing the relevant
information. Werksmans were mandated to commence their

investigations on 5 August 2015. The investigations bore

ﬂ ‘
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6.4

substantial fruit in respect of, inter alia, the two tenders referred to

in paragraph 6.1 above which had been prioritized by PRASA.

On 21 September 2017 and at a special board meeting of the

PRASA Board of Control a resolution was taken which had been

detailed in the affidavit of Dr Molefe in paragraph 8 thereof as

follows:

“8  Onthat day, the Board resolved that:

8.1

8.2

8.3

PRASA launch any application proceedings and
institute any action proceedings that PRASA may be
duly advised (by Werksmans) to launch or institute,
and which proceedings are deemed to be the
appropriate remedial actions to any findings that may

arise from the investigation.

PRASA defend any application proceedings and
action proceedings that may be launched or instituted
by any third parties as a result of remedial steps taken
by PRASA to deal with any findings by Werksmans

during the course of the investigation.

That POPO SIMON MOLEFE be and is hereby
authorised to take all steps and do all things
necessary with regards to the proceedings referred to
in paragraph I and 2 above including the signing of
all documents and deposing to affidavits in regard

thereto, and insofar as he has done so before the

()
—
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6.5

6.6

6.7

adoption of these resolutions, such action/ s be and is

/ are hereby ratified

84  That Werksman Attorneys of 155-5" Street, Sandown,
Sandton be appointed as PRASA s attorneys in regard
to the proceedings referred to in paragraphs 1 and 2

above”.

The resolution followed on complaints filed with the South African
Police Services (the SAPS) regarding the 37 complaints initially
made to the Public Protector, including complaints of criminal
conduct regarding the award of the two mentioned tenders and

conduct surrounding their execution.

From an early stage, the SAPS referred the complaints to the DPCI
for investigation as these complaints fell within its constitutional
and statutory mandate. The founding affidavit is replete with
complaints regarding the dilatory and alleged lackadaisical and
unorganized fashion in which the investigation has been handled

since,
The relief claimed in the main application is the following:

(a)  Declarations that the DPCI has failed reasonably to conduct
and / or continue to finality the PRASA / Siyangena and

Swifambo investigations;

(b) A declaration that the DPCI has failed reasonably to conduct
and co-ordinate the investigations co-operatively with the

NPA to enable the effective utilization of asset protection

a9
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6.8

(©)

(d)

®

procedures provided for in the Prevention of Organised
Crime Act 121 of 1998;

An order directing the DPCI to take such steps as are
necessary to finalise its investigations in respect of the
related complaints by taking inter alia the steps set out in

prayers 5.1 to 5.5 of the notice of motion;

An order directing the DPCI to finalise its investigations
within 30 days or such other time as may be determined by
the Court or directing the Head of the DPCI to request the
NPA to lead the investigations in terms of section 28(2) of

the National Prosecution Authority Act 32 of 1998;

Various relief aimed at preserving the confidentiality of
certain evidence before the Court and to ensure that a
financial analysis conducted in respect of the Swifambo
matter be placed before the Court under an appropriate

confidentiality regime;

An order directing the DPCI to supply the NPA with the

financial analysis.

It is in this context that the DPCI’s attack in terms of Rule 7 must

be considered.

[71  Uniform Rule 7

The relevant portions of Uniform Rule 7 provide as follows:

“Power of Attorney

{6( \
R
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(8]

... the authority of anyone acting on behalf of a party may, within 10 days
after it has come to the notice of a party that such person is so acting, or
with the leave of the court on good cause shown at any time before
Jjudgment, be disputed, where after such person may no longer act unless
he satisfied the court that he is authorised so to act, and to enable him fo

do so the court may postpone the hearing of the action or application ...

(4)Every power of attorney filed by an attorney shall be signed by or on
behalf of the party giving it, and shall otherwise be duly executed
according to law,; provided that were a power of attorney is signed on
behalf of the party giving it, proof of authority to sign on behalf of such
party shall be produced to the registrar who shall note that fact on the

’

said power ...’

Authority to Act

8.1 It is clear from the wording of the rule that it is primarily designed
to ascertain whether the attomey acting for a party has the

necessary mandate or power of attorney to represent the specific

party or client.

8.2 Based on the wide wording of Rule 7(1), it is also often used to
dispute the authority of anyone alleging that the proceedings have
been authorised by a party, particularly in the instance of corporate

or other legal entities.

8.3 The best evidence that proceedings have been authorised by a
corporate entity is customarily the production of a resolution of the
board of such an entity to this effect, introduced by an official of
the entity. It is usual and desirable for such a resolution, if it exists,

to be ammexed and proven by the founding affidavits in motion

/6( ‘
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8.4

8.5

8.6

10

proceedings but such method of proof is not essential in every case.
In each case, the court must decide whether sufficient evidence has
been placed before it to warrant the conclusion that it is indeed the
applicant that is litigating and not some unauthorized person
purportedly acting on its behalf. Mall (Cape) (Pty) Ltd v Merino
Ko-operasie Bpk 1957 (2) SA 347 (C) quoted with approval in
Poolquip Industries (Pty) Ltd v Griffin 1978 (4) 357 (WLD) with

reference to a string of similar judgments at 386 F-H.

One should also be mindful of the fact that “the deponent to an
affidavit in motion proceedings need not be authorised by the party
concerned to depose to the affidavit”. Rather “it is the institution
of the proceedings and the prosecution thereof which must be
authorised’. Ganes and Another v Telecom Namibia Ltd 2004 (3)
SA 615 (SCA). Once the proceedings have been authorised on

behalf of a party, it is unnecessary that a witness should
additionally be authorised. Eskom v Soweto City Council 1992 (2)
SA 703 (W).

It is a question of fact whether the evidence tendered on the issue
of authority is sufficient to establish whether it is in fact the

applicant litigating.

“The manner in which the authority is challenged is also relevant
to the kind of evidence that would be required to satisfy a court as
fo the existence of authority” : Tzaneen Iocal Transitional Council

v Louw et Uxor 1996 (2) SA 860 (T) at 863B-C and Tattersall and

Another v Nedcor Bank I.td 1995 (3) SA 222 (A) at 228F — 229D.

/& ]
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[9] I am of the view that the issue of whether the present proceedings are in
fact those of PRASA and whether they have been duly launched is of far greater
importance than the issues of whether the Rule 7 notice was delivered in time
and, if not, whether “good cause” has been established for the granting of
condonation and, if not, whether the notice should be set aside as an irregular
step or not. Determination of the issue of authority would also be dispositive of

these other questions, including that of intervention of OUTA.

{10] The Rule 7 notice
10.1 The “manner” in which PRASA’s authority was challenged has

been formulated as follows in the DPCI’s notice in terms of Rule 7:

“The deponent to the founding affidavit, Dr Popo Simon Molefe,
does not allege that he has been authorised by the Board of

PRASA, the applicant herein, to launch this application.

The applicant is a juristic person, a state owned entity with legal
personality established in terms of section 22(1) of the Legal
Succession to the South African Transport Services Act No 9 of

1989 and it has a Board of Control in which authority to manage
PRASA vests.

As a result, the Board's resolution authorizing the launching of this

application is a sine qua non for the launching of the application.
The absence of the Board'’s resolution is fatal to this application.

Wherefore the First Respondent hereby calls upon the applicant to

produce a Board resolution which authorises the deponent to the

pén
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Jfounding affidavit to launch this application and to depose to an
affidavit on behalf of the applicant ...”

10.2 The consequences to be achieved by this notice has been stated on
behalf of the DPCI in heads of argument filed on its behalf to be
that “should this application (the Rule 7 attack) be granted, there
will be no prejudice to PRASA as at this stage a new Board has
been appointed and they can go back and rectify this irregularity

and bring back the case and all their rights will remain intact”.

10.3 The aforesaid submission was premised on the fact, as stated by the
State Attorney in his affidavit delivered in support of the DPCI’s
application for condonation, that “... it was also raised by client in
that consultation [of 10 July 2017] that it has learned through the
media that the PRASA Board did not quorate (sic) at the time when
Dr Molefe deposed to the founding affidavit and launching (sic) the
application. Senior counsel undertook to conmsider the issue. It
was on the strength of this revelation and failure by Dr Molefe to
allege in the founding affidavit that he was duly authorised which
strengthened the suspicion that indeed Dr Molefe did not have
authority to institute the application. The Rule 7 notice was

delivered on this basis”.

10.4 So far the gfé;uﬂds for disputing the authority of the PRASA

proceedings and the manner in which it has been raised.

[111 Evaluation
11.1 To start off with, the attack on the alleged lack of authority to
depose to an affidavit is unfounded and misplaced and has

determinatively been dealt with by the Supreme Court of Appeal in

a,
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Gane’s case mentioned in paragraph 8.4 above. No such authority
to depose is necessary. Insofar as it may have been, it has in any

event been granted by the Board.

The allegation that a Board of Control resolution is a sine qua non
for the launching of legal proceedings is also factually incorrect.
The PRASA Board of Control has, as it is empowered to do in
terms of section 24 (5) of its enabling statute mentioned in the Rule
7 notice, delegated the authority to institute proceedings to an
employee. In the affidavit delivered by PRASA in support of its
counter-application and in opposition to the DPCI’s condonation
application, its Group Executive: Legal, Risk and Compliance (also
known as Head of Legal) produced such a “delegations document”
which clearly indicate that the power to institute legal proceedings
and to appoint attorneys and counsel to act on behalf of PRASA
has been delegated to the said deponent as the responsible person
and that the accountability responsibility has been delegated to the
Group CEO.

In response to the Rule 7 notice, PRASA’s attorney have
forwarded a power of attorney signed by the Head of Legal and the
Group CEO of PRASA, reading as follows:

114

.. In our respective capacities as Acting Group Chief Executive
Officer and Group Executive: Legal, Risk and Compliance of the
Passenger Rail Agency of South Africa (“PRASA”) and as the
accountable and responsible person authorised to (a) institute
legal proceedings on behalf of PRASA and (b) appoint attorneys
and counsel to act on behalf of PRASA as prescribed in PRASA s

%
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Delegation of Authority (a copy of which is attached) hereby

certify that, in our aforesaid capacities, we have duly:
1. Authorised the institution of the above proceedings and

2. Nominated, constituted and appointed Werksmans ... fo act

Jor PRASA, to launch and prosecute the proceedings ...

To the extent necessary we hereby ratify, allow and confirm any

and all actions already taken by virtue of this Power of Attorney”.

As already indicated, all though this Power of Attormey was
furnished to the state attormey on 14 July 2017, the DPCI was not
satisfied with it and proceeded with its dispute of authority,
alleging that the power of attomey was “fatally defective” as it was
“inconceivable” that subordinate employees can authorise their
employer to institute legal proceedings. No attack was however
made on the delegation referred to above itself nor on its validity.
A proper power of aftorney to institute proceedings was therefore
furnished by the duly delegated PRASA employee. It follows that

this attack 1s without foundation.

In addition to the above, PRASA furnished the State Attorney with
a copy of the Affidavit of Dr Molefe referred to in paragraph 6.4
above on 2 August 2017 and separately served and filed the
affidavit together with the confirmation affidavits of four other

Board members on 7 August 2017.

in the DPCI’s application for condonation launched the next day, 8
August 2017, not a word was said about Dr Molefe’s affidavit nor

A
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about the resolution of 21 September 2015. Still not a word was
said by the DPCI about this after the delivery of the affidavit
opposing its condonation application and supporting PRASA’s
counter application, to which the affidavit of Dr Molefe and that of
the other Board members were again attached. In addition, it was
common cause during argument of the matter that at 21 September

2015 the PRAS A Board of Control was quorate.

Counsel for the DPCI, although conceding that PRASA’s Board
retained the power to authorise the institution of legal proceedings
itself despite the delegation of similar power to its Head of Legal,
attacked the Board resolution relied on by Dr Molefe, not on the
basis that it had not been properly minuted, but on the basis that it
and the Power of Attorney referred to in paragraph 11.3 above are

mutually exclusive and mutually destructive.

I cannot agree. Clearly the Board Resolution is blanket in nature,
particularly viewed in the context in which it was taken as set out
in paragraph 6 above. The exercise of the delegated power
reflected in the Power of Attorney was additional and incidental
thereto but relating to these specific proceedings. The two powers
and the exercise thereof are clearly complimentary to and not

destructive of each other.

In view of the uncontested evidence of Dr Molefe, not only has it
been established to the satisfaction of the court that the present
proceedings are indeed those of PRASA and have been duly
authorised, but that the prosecution of the attack on this authority

appears to be so without foundation that it was unreasonable.

L‘/h
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11.10 Insofar as it may not yet be apparent, I find that the present
proceedings have been duly authorised by PRASA.

11.11 In view of the above finding, I need not make any separate finding
in respect of the condonation application or the Rule 30
proceedings except insofar as costs are concerned. It also follows
that, once the issue of PRASA’s authority is disposed of, there is no
further bar or hurdle, insofar as there may have been, for the

delivery of the DPCI’s answering affidavit in the main application.

[12] OUTA'’s intervention

OUTA submitted, both in the affidavit filed in support of its intervention and in
argument, that it was entitled to join in the main application as it seeks the same
relief as PRASA and on the same facts and for substantially the same reasons.
It further claimed to act in the public interest and that its joinder would be
manifestly convenient and in the public interest. PRASA did not object to this
proposed intervention and the only opposition proffered by the DPCI was that
mentioned in paragraph 4.12 above. It conceded that, should the issue of
authority be decided in PRASA’s favour, as it now had, that it would not object
to OUTA’s joinder. With reliance on, inter alia, Shapiro v SA Recording Rights
Association Ltd (Galeta intervening) 2008 (4) SA 145 (W), I am satisfied that

OUTA has made out a sufficient case to warrant its intervention in the main
application. It has also indicated that, should leave to intervene be granted, it is
in a position to deliver its founding affidavit as co-applicant immediately and,
as the grounds relied therein are substantially the same as those relied on by
PRASA, lastmentioned of which the DPCI (and the NPA) had been aware of for
almost a year, it should not present the respondents with any difficuity in

delivering their answering affidavits thereto promptly.

M
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[13] The hearing of the main application

I have been advised by the parties that the review application in respect of the
review of one of the tenders forming the subject matter of the main application
has been set down for hearing in the Third Court in this Division at the end of
June 2018. PRASA would have preferred to have the main application heard
simultaneously therewith but the permutations pertaining to this and the
exchange of further papers subseqﬁent to the filing of the answering affidavit by
the DPCI will have to be taken up by the parties with the Deputy Judge
President, with whom they had already had meetings in this regard. Suffice it to
say that in the counter application an order for delivery of the answering
affidavit in the main application by the DPCI within five days was claimed.

There was no objection raised to this proposed time period.

[14] Costs
14.1 As indicated earlier in this judgment, it is to be deplored that
organs of state engage in interlocutory skirmishes with each other
whilst the main battle is raging around them and they, by their

conduct delay any meaningful engagement therein.

142 The delay caused by the dispute of one organ of state of the
authority by another organ of state for a mandamus to have
criminal investigations expedited or concluded has exceeded nine
months if calculated from the delivery of the Rule 7 notice and
only slightly shorter if calculated from the day of the furnishing of
the affidavit of Dr Molefe wherein the Board of Control resolution
to initiate proceeding had been detailed. These delays could have
been avoided and the manner in which the authority had been

challenged was, as already indicated, inappropriate.

l(}/(

G-~

209



210
18

143 Not only did this delay prejudice progress in the finality if the
investigation or at least the consideration of the public interest
issues raised in the main application but huge additional costs were

incurred.

14.4 The DPCI alleged that it would suffer prejudice if the main
application is not dismissed due to a lack of authority but
demonstrated no such prejudice. Surprisingly it further argued that
“the only possible prejudice (which is denied) [that PRASA would
suffer] should the relief be granted, is the delay in the adjudication
of the claim”. This, to my mind, constitute an irresponsible and

wasteful type of litigation by an organ of State.

14.5 In addition, the prosecution of the challenge to PRASA’s authority
is in my view and in the circumstances of this matter and its
context, unreasonable to the extent that it warrants a punitive costs
order. The same applies to the opposition to OUTA’s application

for intervention.

14.6 Both PRASA and the DPCI had agreed or conceded that whatever

costs order be made, the costs of three counsel would be warranted.
[15] Order

1. Paragraph 2 of the counter-application by PRASA is granted to the
effect that:
1.1 Itis declared that the main application is duly authorised;
1.2 The DPCI is directed to deliver its answering affidavit to the

main application, if any, within five days from date of this order.

AN -
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2. OUTA is granted leave to intervene in the main application as co-
applicant and is directed to deliver its founding affidavit forthwith.

3. OUTA’s costs of its application for intervention shall be costs in the
main application.

4. The DPCI is ordered to pay OUTA’s costs occasioned by the
opposition to OUTA’s application for intervention.

5. The DPCI is ordered to pay PRASA’s costs of the interlocutory
applications, including the costs of the condonation application and
PRASA’s counter application, on the scale as between attorney and

client, including the costs of three counsel where employed.

N DAVIS
Judge of the High Court
Gauteng Division, Pretoria

Date of Hearing: 30 April 2018

Judgment delivered: 4 May 2018
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3. Tothe extent that | do not possess personal knowledge of the issues raised and
stated in this affidavit, | refied on the information furnished to me by the officials
of the Directorate for Priority Crime Investigation (DPCI). In addition, my
knowledge of facts contained herein is derived from documentation, relating to

this matter, which is now under my control and supervision.

CASES REPORTED BY PRASA WHICH WERE UNDER INVESTIGATION IN 2015

4. The two case dockeis that follows beiow were registered in 2015 and

investigated by the DPCI.

5. Hillbrow CAS 405/07/2015 (allegations of Fraud and Contravention of
Public Finance Management Act 1 of 1999}

5.1 The complainant on the case was Passenger Rail Agency of South Africa

(PRASA), represented by Mr Mamabolo who was empioyed as Assistant

Manager (Special Operations) at PRASA, and the allsgations were

based on Public Protector's report, “Derailed Report”.

52. The allegations emanate from the tender alleged to have been irregularly
awarded by PRASA to a company called Swifambo Rail Leasing (Pty)
Ltd (Swifambo), for the purchasing of 88 locomotives, Swifambo then
subcontracted 100% supply of the locomotives to a Spanish company
called Vossloh Espana. The value of tender was estimated at R3.9

billion.
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6. Brooklyn CAS 278/09/2015 (allegations of Fraud, Contravention of Section
38 (1) Pubfic Finance Management Act 1 of 1999, Contravention of

Prevention and Combating of Corrupt Activities Act 12 of 2004}

6.1.  The case was iniially opened by Mr. Paul O"Sullivan, and Mr. Mamabolo

also submitted a statement representing PRASA on the matter

6.2.  During the period 20092010 PRASA awarded a tender fo a company
called Siyangena Technologies (Pty) Ltd (Siyangena) for the
installation and maintenance of CCTV cameras and equipment for
Control Rooms for two PRASA train stations in Gauteng namely,

Doormfantein and Nasrec for an amount of R2.9 biliion.

6.3. The allegations are that the scope of the tender was later extended to
cover additional stations nationally without following PRASA Supply
Chain Management Policy, in contravention of Public Finance
Management Act and with fraudulent and corrupt intention of benefiting

Siyangena and other beneficiaries.

CASES EMANATING FROM THE PUBLIC PROTECTOR’S REPORT  (“DERAILED

REPORT")

7 it appears from the letters between the then Component Head: Serious
Commercial Crime Investigation and PRASA that, although the Public Protector

report contained a number of ailegations, there was an agreement to prioritise [/( 4
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the two cases mentioned above (Hillbrow CAS 405/07/2015 and Brooklyn CAS

278/09/2015).

Based on the above arrangements, the other eighteen (18) new cases were only
registered on 6% August 2019. These cases emanate from the 'DERAILED
REPORT by the Public Protector for contravention of Section 38(1) (¢) (i) read
with section 51 (b} (i) of the Public Finance Management Act (PFMA), Act 1 of
1998. The dockets relates to various findings of irregular/ fruitless and

unauthorized expenditure made by the Public Protector

The list of the cases referred to are as follows:
» Hillbrow CAS 211/08/2019;
e Hillbrow CAS 212/08/2018;
« Hillbrow CAS 213/08/2019;
+ Hillbrow CAS 214/08/2019;
e Hillbrow CAS 215/08/2019;
» Hillbrow CAS 216/08/2019;
« Hillbrow CAS 218/08/2019;
s Hillbrow CAS 221/08/2018;
« Hillbrow CAS 222/08/2019;
« Hillbrow CAS 224/08/2019;
« Hillbrow CAS 225/08/2019;
¢ Hillbrow CAS 227/08/2019;
¢ Hillbrow CAS 228/08/20189;

» Hillbrow CAS 230/08/2019;,
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s Hillbrow CAS 231/08/2018;
= Hillbrow CAS 233/08/2018;
e Hillbrow CAS 745/08/2019; and

« Hillbrow CAS 746/08/2018,

10. Cne (1) Enguiry, vide Serious Ecanomic Offences Unit Enquiry CAS 19/08/2019,
relating to the fraudulent electronic transfer of funds amounting to R8, 1 million
from PRASA account to a number of beneficiaries was also registered. The
enquiry was later closed when it transpired that there was a docket Pretoria
Central CAS 631-09-2008, which was registered for the same allegations. The

said case docket was then reopened.

ALLEGATIONS OF FAILURE AND/OR DELAY BY DPClI TO FINALISE
INVESTIGATIONS ON HILLBROW CAS 405-07-2015 AND BROOKLYN CAS 278-

08-2015

11. | have been informed that four main factors, to wit, failure by the complainant
to submit sufficient detail of the allegations; unavailability of certain
documents relating to the tenders; appointment of forensic auditors; and
lack of cooperation from PRASA officials, which are explained below,

contributed to the delay in finalizing the investigation of these cases.

12. With regard to failure by the compiainant to submit sufficient detail of the
allegations, a statement of Mr Mamabolo who was representing PRASA in the
two matiers which was already obtained required additional necessary

infermation relating to the PRASA supply chain policies that were in place at
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the time the two tenders were processed. There was also a need to indicate
what happened on the two tenders, which was not in line with the policies, which
were supposed to be foliowed. This part of evidence was supposed to be
obtained by way of a supplementary statement from Mr Mamabolo or by

another person from PRASA who has knowledge of the policies.

13. This prompted the Component Head: Serious Commercial Crime Investigation

(SCCY) to write a letter dated the 29™ September 2016 addressed to Group

Executive: Legal Risk & Compliance, Ms Ngoye and Acting Group Chief.

Executive Officer, Mr Letsoalo. Copy of the letter which was delivered on 27

October 2016 is annexed hereto this statement and marked SGL- 1.

14. 1 am advised that in the meeting of 27 Octoher 2016, the DPCI was represented
by Major General Khana, who was the Component Head: SCCI at the time,
Brigadier Makinyane who is the Section Head: Serious Economic Offences Unit
(SEOU} and Colonel Govindasami. PRASA was represented by Mr Letsoalo
who was the Acting Group Chief Executive Officer (GCEQ), Mr Zide (Company

Secretary), Mr Dingiswayo and Ms Ngoye.

15. The response received from PRASA dated 25 November 2016 signed by Ms
Ngoye is annexed hereto this statement and marked SGL- 2. The response
appears to have not addressed the issues raised, but provided copies of review

applications for the civil proceedings on the two tenders.

16. Another meeting took place in the office of the former Component Head: SCCI
Major General Khana, on 7 February 2017 and the need for the supplementary

statement of Mr Mamabolo was again discussed and explained. The meeting

Page 6 of 16 j7 7/
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to PRASA for the attention of Mr Dingiswayo dated 12 Qctober 2017 is annexed
hereto this statement and marked SGL- 4. However there was no response

received.

22. Another letier dated 27 February 2018 to Mr Moiapo, who was appointed as
Acting Group Executive Officer is annexed to this statement and marked SGL-

8. Unfortunately, no response was received.

23. Mr Zide who acted as Group Chief Executive Officer was at one stage identified
by PRASA as the one who would also depose to the affidavit that was supposed
to supplement what was facking in the affidavit of Mr Mamabolo. Meetings were
arranged between Mr. Zide and the investigatars but could not take place as a

result of the former's unavailabiiity.

24.  On 24" of April 2018 the investigators applied for subpoena in terms of section
205 of the Criminal Procedure Act (Act 51 of 1877) in order to get the required
information/ statement from Mr Zide. The subpoena was authorised and served,
but was not honoured by the official. Copy of the subpoena is annexed hereto

this statement and marked SGL- 6.

25. The lead investigator, Brigadier Magobosha approached the lead Prosecutor
{Adv. Wolvaardt) with a view to enrol the matter on the date specified on the
subpoena. He was informed by the Prosecutor that Adv. Bhengu who signed
the subpoena did not have delegation to do that, therefore the subpoena is

defective and the matter could not be enrolled
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26. Since my appointment on 1 June 2018, | have met the previous Board, the
Administrator and the Current Board on nine occasions. The meetings which
were cordial were heid on 12 June 2018, 26 June 2018, 03 October 2018, 25
March 2019, 08 April 2019 (NDPP's Office), 30 October 2018, 10 January 2020,

19 March 2021 (virtual) and 07 April 2021 (virtual).

27. With regards to the appointments of Horwath Forensics, (now known as
Crowe Forensics), it was initially appointed by the DPCI to render forensic
investigation services in support of the criminal investigation. Crowe’s letter of
appointment dated 28 December 2015 is attached for ease of reference and
marked SGL-7. At the time of the appointment, Werksmans attorneys was
rendering legal services 1o PRASA and Crowe Forensics was subcontracted to
Werksmans attorneys. The cost of services by Crowe Forensics to the DPCI

were also to be paid by PRASA through Werksmans attorneys.

28. Major General Khana, the former Component Head: Serious Commercial Crime
investigation, was informed by Werksmans Attorneys of a complaint by Mr
Mashaba, one of the suspect in the case. Mr Mashaba complaint was that a
private investigation company, named Basileus Consilium Professional
Services (BCPS), and subcontracted by Werkmans Attorneys, was in
possession of bank statements of his private bank account and the belief was
that the bank statements could only have been requested from the bank

through a police investigation.

29. On 27 May 2016 the office of the Component Head: Serious Commercial Crime
Investigation send a letter to the chairperson of the PRASA Board of Directors

informing the chairperson of the SGCI's decision to withdraw the mandate that &/
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was issued by the office’s letter dated 28 December 2015, Copy of the letter
dated 27 May 2016 is annexed to this statement and marked SGL-8. Initially
there was an indication that the office of Component Head: SCC! would
reconsider Growe Forensics' appointment after it had teen established that
they are “Forensic Accountants” and not ‘Forensic Iinvestigating
Company”. That is the reason why the SEQU investigating team continued to
engage with Crowe Forensics up until they received a preliminary report in

April 2017.

30. On 19 April 2017 a meeting, between Mr Sacks of Crowe Forensics and the

SEQU offices tock place on their analysis to the investigation team and
provided them with a copy of the preliminary report. The preliminary report was
discussed with the prosecutors on 20 April 2017. The prosecutors raised a
concern and discomfort with the repor, stating that the report’s objectivity may
be questioned. The prosecutors advised that an independent report by a
different service provider should be sourced, and as such the investigation team

did not continue with Crowe Forensics' services.

31. With regard to the lack of cooperation from PRASA officials. Mr Dingiswayo

and Ms Ngoye wanted to be part of each and every interview of employees of
PRASA witnesses conducted by the investigators. In this regard there was a
letter dated 30 June 2017 addressed to the lead investigator, Brigadier
Magobosha stopping him to contact Mr Mamabolo direcily, directing him o
communicate through Ms Ngoye, Mr Dingiswayo and Werkmans Attorney was

provided. If he (Magobosha) failed, his conduct would have been reported to
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the court. Copy of the letter from PRASA addressed to Brigadier Magobosha is

annexed to this statement and marked SGL- 9.

32. The investigators wanted to interview Mr Mamabolo to address the instructions/
requests of the prosecutor guiding on the case. in the civil proceedings
instituted by PRASA against DPCI, the documents demanded by PRASA
include investigation plan and witness statements obtained in the absence of
Mr Dingiswayo and Ms Ngoye. The investigation plan is a document compiled
jointly by the investigators and prosecutor guiding on the case, and is not

shared with the complainant and or withesses of the case.

33. As demonstrated by the letters between the entities, the investigators have
experienced a number of challenges compounded by the reluctance from the

potential witnesses to give statements.

CIViL COURT PROCESSES

34. The DPCI received copies of three motion applications on 28 May 2017 namely:

34.1. The first motion application was issued by the Gauteng Local Division of
the High Court on 27 November 2015. This application was between
PRASA and Swifambo Rail Leasing, with case number 2015/42219. The

DPC! was not cited in this application.

34.2. The second motion was issued by the Gauteng Local Division of the High

Court on 29 May 2017. This application was between PRASA and (A .
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34.3.

Siyangena, Justice Goldstein and Justice Joffe, with case number

2016/7838. The DPCI was not cited in this application.

The third motion application was issued by the Gauteng Provincial
Division of the High Court on 29 May 2017. This matter was between
PRASA, DPCI| and National Prosecuting Authority (NPA) with case

number 2017/36337.

35. The relief sought under the main application with case number 2017/36337 were

the following:

35.1.

35.2.

35.3.

354

Declarations that the DPCI has failed reasonably to conduct and/or

continue to finality the PRASA /Swifambo and Siyangena investigations;

A declaration that the DPCI has failed reasonably to conduct and co-
ordinate the investigations co-operatively with the NPA to enabie the
effective utilization of asset protection procedures provided for in the

Prevention of Organised Crime Act 121 of 1998.

An order directing the DPCI to take such steps as are necessary to

finalise its investigations in respect of the related complaints by PRASA.

An order directing the DPCI to finalise its investigations within 30 days
or such other time as may be determined by the court or directing the
Head of the DPCI to request the NPA to lead the investigations in terms

of Section 28(2) of the National Prosecuting Authority Act 32 of 1998.

2 e T
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43.

44,

45.

46.

47.

48.

49.

50.

On 2 August 2017 PRASA’s Attorneys sent an affidavit deposed to by Dr Molefe.

On 10 August 2017 DPCi lodged application in terms of Rule 27 (3) (condonation

application) of the Uniform Rules.

PRASA opposed to the DPCI Rufe 7 and Ruie 27 and also applied for the setting

aside of the DPCI Rule 7.

The DPCI did not answer or reply to PRASA's founding affidavit and its counter

application.

In the meantime Organisation Undoing Tax Abuse (OUTA) delivered an
application for leave to intervene on 31 July 2017 and the application was

opposed by the DPCL.

The Heads of argument for all four interlocutory applications were filed on 7
December 2017. The matter was set down for 30 April 2018. The parties made

orai submissions and judgement was delivered on 4 May 2018.

The DPCI was ordered to deliver its answering affidavit to the main application,
if any, within five days from the date of the order. The DPCI filed its answering

affidavit to the main application on 11 May 2018.

PAY

Upon receipt of the DPCI's answering affidavit, PRASA filed Rule 35(12) Notice U .

{Discovery, Inspection and Production of documents) on 04 July 2018.
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51. On 11 July 2018, the DPC! filed a Notice of intention to oppose PRASA's Rule
35(12) Notice. The DPCI filed answering affidavit to PRASA Rule 35(12) Notice

on 2 August 2018.

52. The matter has since remained dormant. As indicated, after my appointment, ]
decided to engage the PRASA Board and prioritised the Swifambo and

Siyangena investigations.

CURRENT STATUS OF INVESTIGATIONS
53. The status of the investigation is as follows:

53.1 On the Swifambo matter, the case is still under investigation. Three hundred
and eight three {383) statements have been obtained and the investigation is
about ninety percent (30%) complete. The investigation team is expecting a

financial flow draft report from the appointed auditors.

53.2. On the Siyangena matter, the investigation is about seventy five percent (75%)

complete. One hundred and eighty five (185) statements have been obtained.

53.3. On the cases emanating from the Public Protector’s report (“Derailed
report”), four of the eighteen cases that were opened in 2019 have been
finalised. Fourteen cases are still under investigation and a total of fifty three
(53) statements have been obtained. The investigators are still pursuing the

{
outstanding investigation as agreed with the prosecutors guiding on the U
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Pﬁ: PARLIAMENTARY "FA13"

MONITORING GROUTP

Lega Opinion on SSA 2014 Cabinet directive on vetting; Follow up engagement
with law enforcement agencies on DWS, Eskom, Transnet, Denel, SAA & Prasa
investigations

Public Accounts (SCOPA)

16 November 2022

Chairperson: Mr M Hlengwa {IFP)

Meeting Summary

The Coramitiee convened in Parliament to discuss the parliamentary legal opinion regarding the State Security Agency’s 2014 Cabinet
directive on vetting, and to have a follow-up meeting with the investigating agencies -- the Special Investigating Unit, the HAWKS and
the National Prosecuting Authority — on cases being investigated.

The lege] opinion confirmed the Committee's position that the Standing Comimittee on Public Accounts {SCOPA) was empowered by
law to request an update on vetting employees of state-owned enterprises (SOEs). To argue that such an update was part of
“accoun:ability to the joint Standing Committee on Intelligence (JSCI)", as the Minister was doing, and that only the JSCi may hold the
State Security Agency (SS5A) to account, was a narrow interpretaticn of the Intelligence Services Oversight Act, 1994, that could lead to a
situatiom that was inconsistent with the Constitution and the requirement for Parliament to maintain oversight of all organs of state,

In the past, SCOPA had received briefings on SSA vetting from previous Cabinet Ministers in both the fifth and sixth Parliaments. The
request for the briefing was informed by the 2014 Cabinet resolution that said that executives and people in supply chain
managenent positions must be vetted.

Based on the legal advice received, the Committee would write again to the Minister in the Presidency to inform him of the legal
opinion, and to request him to appear before SCOPA on this matter on Wednesday, 30 November. Should the Minister refuse to
report t> SCOPA, the Committee would exercise its right to initiate the process to summeon the Minister to provide the information
requestzd,

On the mpdate by the Investigation agencies on cases under investigation, the Hawks told the Committee that at the Department of
Water ad Sanitation, they had 15 cases on hand, with one case pending in court, two cases submitted for decision making, nine cases
under irvestigation, and two cases that were finalised. At Eskom, they had a total of 26 cases on hand, with 17 of them pending in
court, five cases submitted for decision making, 54 under investigaticn, and 13 cases that had been finalised. They had a total of 25
cases at Transnet, with 13 pending in court, four submitted for decision making, eight under investigation, and no finalised cases. They
were investigating two cases at the South African Broadcasting Corporation (SABC), with one case pending at court and another case
under ir vestigation. This was also the situation regarding Denel. At the Passenger Rail Agency of South Africa (PRASA), they
investigated 21 cases, three pending on the court roll, 17 under investigation, and one finalised case.

The Nat onal Prosecuting Authority (NPA} toid the Committee that the tide was turning, and impunity was no longer a given. Over the
past six months, since they were last before SCOPA, the NPA's leadership and its staff have implemented key initiatives to rebuild a fit-
for-purpose organisation to deliver accountability and uphoid the rule of law. The Investigating Directorate (1D) had stable and
compet=nt leadership, whose successes resulted from enhanced internal and external collaboration and focused case prioritisation.
This strztegy resulted in the enralment of nine seminal cases at the end of September, the product of long-standing investigations by
the 0 a1d Directors of Pubiic Prosecutions {DPPs), in close collaboration with the HAWKS.

The Cormittee was pleased to hear that there were a lat of cases under investigation, but was concerned about the delays in the
conctus on of the cases. The Members questioned the lack of skills and capacity within the investigating agencies, and the lack of high-
profile zrrests in the SOEs. They felt that asset forfeiture was an easy way out of jail time for those who were found guilty, and
express=2d concern that there was a syndicate in operation at PRASA,

Meetiag report

Legal advice on Ministerial refusal to provide an update on vetting of SOE officials

Adv Frank Jenkins, Acting Chief Legal Advisor, Parliament, said their office had been requested by the Chairperson of the Standing
Commicee on Public Accounts (SCOPA)to consider and urgently advise on the refusal of the Minister and the Deputy Minister
respone bie for state security to appear before the Committee to provide an update on the vetting of officials working in state-owned
enterpr ses (SOES).

@/\——”
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He said 3COPA was empawered by law to request an update on the vetting of employees of SOEs. This matter pertained to a range of
commitsees, including the Portfolic Committee on Public Enterprises. To argue that such an update was part of “accountability to the
Joint Standing Committee on Intelligence {J5C1)” as the Minister was doing, and that only the JSCI may hold the State Security Agency
{SSA) to 3ccount, was a narrow interpretation of the Intelligence Services Oversight Act, 1994, that could lead to a situation that was
inconsisent with the Constitution and the reguirement to maintain oversight of all organs of state.

In the event that it was reasonable and justifiable, in an open and democratic society, to exclude the public, including the media, from
the meating where this information would be tabled, the National Assembly Rules provided for such mechanisms. Sheuld the Minister
refuse t3 report to SCOPA, it may initiate the process to summon the Minister to provide the information.

Discuss on

Ms B va1 Minnen (DA} said this was not the first time SCOPA had this conversation with the SSA, and the process of vetting by SCOPA
was beimg frustrated by the Minister and the Deputy Minister of State Security. She wanted to know what the options of the
Commitee would be if the Minister and Deputy Minister were to reject their summaons again.

Ms V Mente {EFF) said the 55A had briefed the Committee on the matter in both the fifth and sixth Parliaments through former
Minister Bongani Bongo in 2017 and former Minister Ayanda Dladlo in 2019 respectively. She asked for clarity on whether there was a
part of tie SSA that could not be disclosed to SCOPA and what informed it. SCOPA was a parliamentary mechanism meant to oversee
and ensure that service delivery was not hindered and public funds were used appropriately, so if there was anything that SCOPA was
not allowed to disclose, what would it be?

Mr S So niyo {ANC) agreed with Ms Mente in asking what information the Committee was allowed to receive, because it was confusing
that the Committee had been briefed on the vetting issue before, but now there was a rejection from the Executive of the Department
of State Security on the same issues. He would have respected the rejection to brief the Committee if the information involved safety
and sec urity, which affected people’s livelihoods.

The Charperson said the Committee’s decision to open its meetings to the public must not mean that they should remain open where
nationa security matters were concerned. This issue was not about national security, and the Committee was well within its rights to
summa 1 the briefing from the SSA, as it was advancing a Cabinet resolution of 2014 that the executives in supply chain management
{SCM) rrust be vetted. He did not understand why this needed to be done secretively.

Parliamr entary Legal Services' response

Adv Jentins said the specific mandate of SCOPA was to receive audited financial statements and audit reports provided by the Auditor
General {AG) on SOEs. SCOPA was within its rights and powers to exercise its mandate to request information on public funds. He
suggest=d that the Committee writes to the Minister in the Presidency, who was also responsible for State Security, to inform him that
the Conumittee did not agree with his position, and invite him again to appear before it.

The Chdirperson agreed that the Committee would write to the Minister in the Presidency who was responsible for State Security, to
inform kim that the Committee did not agree with his position and invite him again to appear before it at a date and time that the
Commitee programme would determine. He said 30 November was open in terms of the Committee programme, and suggested that
the Cormmittee provisionally reserve that date for the invitation of the Minister in the Presidency. The Members agreed.

Mr A Leas (DA) reminded the Chairperson of his request to obtain a legal opinion about the obligation of the Minister of Public
Enterprses and South African Airways (SAA) to provide information requested by the Committee.

The Charperson said the Committee would also communicate with Adv Jenkins regarding the matter, because the Minister of Public
Enterprses had indicated that the processes of the Bill had closed. There were limitations on what they could or could not share with
the Coramittee. They would submit information to the Committee based on what they felt they could share. He said they wauld share
more imormation on that in writing with Adv Jenkins to get his advice on whether there was any legal basis for that.

He said there was another report that had been requested from him by the former Director-General of Higher Education and Training,
but he was sceptical of providing the document to him because it was confidential and he was under the impression that he should
have re zeived it from the Department of Higher Education and Training. He would also request Adv Jenkins's advice on the matter in
writing, and allowed him to exit the meeting.

Status sf SOE investigations
The Cheirperson welcomed the delegations involved in investigations at state-owned enterprises (SOES):

e The Directorate for Priority Crime Investigations (DPCI/HAWKS), led by General Godfrey Lebeya;
* The National Prosecuting Authority (NPA), led by Adv Shamila Batohi; and
* The Special Investigations Unit (SIU), led by Adv Andy Mothibi,

He explained that the Committee had decided to revert the meetings back to full normality because the virtual meetings were not
serving oversight work, especially with the added pressures of load shedding and connectivity issues. He said the Committee would
allow al presentations to be made and would then ask its questions thereafter. He asked that the presenters take the presentations
as read and focus on the pressing issues.

HAWKS report on SOE investigations 6_/

https://pmg.cg.za/committee-meeting/36034/ a7
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Gen (Drrady) Godfrey Lebeya, Head: National DPCI said he was accompanied by Brigadier General Mmeli Makinyane, Acting Corporate
Head of Commercial Crimes, who had been acting in the position since 1 June. They expected to fill the post with effect from 1
Decemtker, as the vetting process had delayed them.

The DPCI had also promoted 244 of its personnel, including those who were taken from the South African Palice Service (SAPS), which
had inceeased their capacity by over 50%. They also intended to appoint another 290 members with effect from 1 January 2023, and
were currently in the selection process, with more than 50 000 applications to consider. They were continuously building the DPCI's
capacity to respond to the amount of work they had.

Brig Gem Makinyane presented on the status of investigations relating to:

= Fhe Department of Water and Sanitation (DWS);

s Zskom;

s Transnet;

* The South African Broadcasting Corperation {SABC);
s Denel;

e 3puth African Airways {SA4); and

s The Passenger Rail Agency of South Africa (PRASA)/

On the DWS, they had 15 cases on hand, with one case pending in court, two cases submitted for decision making, nine cases under
investigation, and two finalised cases.

Gn Eskem, they had a total of 96 cases on hand, with 17 of them pending in court, five cases submitted for decision making, 54 under
investigation, and 13 cases that were finalised.

They hed a total of 25 cases with Transnet, with 13 pending in court, four submitted for decision making, eight under investigation,
and no “inalised cases.

They were investigating two cases at the SABC, with one case pending at court and another case under investigation.

This was also the case for Denel,

At PRASA, they were investigating 21 cases, three pending on the court roll, 17 under investigation, and one finalised case.
NPA Report on selected SOEs and other cases

Adv Batohi said the investigations undertakan by the SIU or as part of the State Capture Commission of Enguiry (Zondo Commission)
did not satisfy criminal standards for prosecutions. The NPA had to work with investigators -~ either within the Investigative Directorate
(ID) or the DPCI -- to conduct criminal investigations and ensure that the evidence met criminal prosecution standards. That said, the
work ofthe 51U was important, and contributed greatly to this process.

She said the tide was turning, and impunity was no longer a given, Qver the past six months, since they were last before SCOPA, the
NPA’'s Isadership and its staff have implemented key initiatives to rebuild a fit-for-purpose organisation to deliver accountability and
uphold :he rule of law. The Investigating Directorate {ID) had stable and competent leadership, whose successes resulted from
enhancad internal and external collaboration and focused case prioritisation. This strategy resulted in the enrolment of nine seminal
cases a- the end of September, the product of long-standing investigations by the ID and Directors of Public Prosecutions (DPPs), in
close ccllaboration with the DPCI.

The NP4 had introduced various measures to enhance prosecutions, including the establishment of a joint NPA/DPCI task force, which
provide=d a muitiple partner approach involving the DPCI, NPA, 1D, Specialised Commercial Crime Unit (SCCU}, DPPs, Asset Forfeiture
Unit (ARU), 51U, Sertous and Organised Crime (SOC), and the Finance Intelligence Centre (FIC). Its mandate was to drive coordination
and coterence in response to the Zondo reports. It also increased collaboration through other structures. Bodies feeding into the task
force included an advisory panel; a top priority anti-corruption task team (ACTT); executive committee (EXCO) and case management
meetings; NPA EXCO and DPP case management meetings.

Adv Roc ney de Kock, Deputy National Director of Public Prosecutions, presented on the matters referred to the NPA. He said there
were 1€ matters referred to the NPA, and 10 of those had been received in 2022. On one matter, they had declined to prosecute due
to the rmain witness retracting her statement, and insufficient evidence. He then provided details on each of the cases.

Mr Mat hews Sesoko, Head of Investigations, NPA-ID, presented on the Investigative Directorate and the matters that were referred to
the NP#-ID.

He said that in March 2019, the President had issued a proclamation creating an Investigating Directorate (ID) within the Office of the
NDPP ir terms of 57 of the NPA Act, largely in response to allegations of widespread corruption at the State Capture Commission
(SCC). The powers and functions of the Directorate were set out in chapter 5 of the NPA Act, They included the power to subpoena
witnessas to furnish documents or to answer questions; apply for and execute search and seizure warrants; compel witnesses to
answer guestions under oath, including self-incriminating questions, subject to the use of immunity to prosecute cases after
consultation with the relevant DPP. He then detailed the SOE case referrals they had dealt with in the ID.

Adv Ouma Rabaji-Rasethaba, NPA Head: Asset Forfeiture Unit (AFU), introduced the AFU to the Committee, and presented on e q

the cases they have handled so far. She said the AFU was intimately involved in cases relating to SAA, Denel, PRASA, Transne{/ZRB

Eskom and the Department of Water and Sanitation, together with different structures in law enforcement. It was part of the(To 6/
T
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Priority ~ase Forum, where cases such as those involving the Lepelle Water Board, SAA, Eskom and PRASA priority cases were being
investigated and prosecuted.

Eskom r=ferrals by the SIU overlapped with existing investigations conducted by the AFU, in consultation with the Investigating
Directarate of the NPA, in respect of the recommendations of the Zondo Commission. In many Instances, the SIU was proceeding with
civil reccveries or asset recovery-type applications in the Special Investigating Tribunal. The AFU was accordingly not in a position to
proceec with asset forfeiture proceedings in cases where the SIU was already dealing with recoveries, The AFU and other law
enforcement agencies were also evaluating the civil asset recovery potential of all matters, if and when referred by the SIU, and which
matters were not already dealt with by the SIU.

Adv Batohi said the President had announced that the |D would become a permanent organ in response to the Zondo Commission
recomm endations. Permanence would require legislative changes that would take time, but the Minister had been asked to confer by
regulation, peace officer powers to ID investigators in terms of the Criminal Procedure Act {CPA} without delay, to significantly enhance
their ab lity to do their work.

She saic the strategy of the NPA, together with the SIU, the South African Revenue Service (SARS), and the AFU, was not just to hold
people accountable and to prosecute, but also to get money back to the country, which was important in terms of Chapter 5 and
Chapter 6. Chapter 5 depended on criminal convictions, and the challenge with that was that the accused were very good at delaying
matters so that they could not be finalised, so the NPA had looked at various strategies to ensure that it could deal with that, and all it
could dw at the end of the day was to put very stringent cases in court.

Criminas exploited the gaps in law enforcement cohesion, 5o the investigative agencies needed clear strategies to stay one step ahead
of themn by ensuring their respective mandates were aligned to close those gaps. Recent joint successes showed that this was possible
-- for example, the collaboration between the SIU and the NPA's AFU in the recent Lotto case. Their focus was on building the NPA 25 a
fit-for-p rpose organisation that lived the fundamental values of integrity, professionalism, accountability and credibility. They were
also graceful for their recent budget allocation, which weuld enable them to continue to pursue bold and innovative partnerships,
includire with non-traditional partners, such as the private sector, to build this capacity. “The wheels of justice - grinding at first - are
now turming and would gain momentum. Our actions demonstrate that impunity is no longer a given; we are confident that the rule of
law will orevail”, she said.,

Discussion

Mr Somyo was concerned about the delays in resolving cases because justice was not being served timeously. It was exhausting to the
public and disheartening because people sent cases to the investigative agencies expecting they would be solved. He wanted to know
how a lz ck of capacity affected their ability to solve cases quickly.

Ms Van Minnen said it was concerning to see a long process between cases in litigation and getting them into court, and asked
whethe- there was a pricritisation of having courts deal with the matters, because even though some of them were taken to court, it
took a lang time before they went to trial. She was pleased to hear about the permanence of the 1D, and wanted to know what else
neededto be done by whom, and how Parliament could support themn in speeding up the process.

She askzd how the budget would assist the investigative bodies, and whether it would go directly to the ID or if it would go towards the
various collaborative efforts. On the AFU, she wanted to know how non-conviction-based farfeiture worked, and asked if there was a
differerce between preservation orders and restraint orders, and how they both worked.

Mr Lees asked what the parallel was between what the NPA wanted the ID to achieve and what the Scorpions had achieved, and if
there was a possibility of achieving the same standards that the Scorpions achieved through the ID. It was impressive that the Hawks
had appointed the number of people it had appointed, and assumed that their budget had been increased considerably because it
was sigificantly lowar than the NPA's budget in the last quarter. What was their current budget Jooking like, and how much did they
think wauld be reasonable encugh for them te achieve the goals that Parliament and the public had placed upon their shoulders?
When they took cases to court, did they have an abjective they pushed for? For example, did they push for convictions or the recovery
of certain amounts of money?

Ms Merte was interested to know whether the referrals made by the SIU were dealt with promptly and effectively, and whether they
were yislding any resuits, because the ABE case was reported in 2017, yet it had been postponed to 2023 due to further investigations
required. The downside was that Eskom saw a potential that ABB would not be found gutlty because they had self-reported and paid
the cortupt amount back to them. She did not understand why it was difficult to make a conviction on the matter, because the
inforrmztion was clear to see. She also wanted to know why the investigations into the Department of Water and Sanitation were still
ongoing, especially because of the reluctance of witnesses, and askad if there was no mechanism to make people talk in terms of the
law.

On PRASA, she said there was clearly a syndicate in operation, because cables could not just be stolen for measly amounts by people,
and there must have been a bigger company that was buying the cables. If the investigative agencies did not put ali their resources
together to pin down who the 'big fish’ was, the problem would continue, making the efforts to rebuild PRASA futile. She had a
probler with the strength, the delays and the ineffectiveness of the investigations.

Ms B Swarts (ANC) asked if any cases were delayed or not progressing because the investigating agencies lacked the skills to
investigate or to deal with them, because they had cited a lot of impediments to their investigations and had highlighted that there
was a reed for certain skills to be able to move those investigations forward. How many cases were not being investigated or were
moving forward because of the lack of appropriate skills?

hitps:/fpmg.crg.za’/committes-meeting/36034/ 4@_/
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She said although the Committee appreciated the update on how cases were progressing, they would have appreciated hearing the
number of pecple in jail because of the convictions made. It seermed like in the cases that were won, it was becoming much easier for
them to get the state money back rather than people actually being jailed for the offences they made. She said the investigative
agencies needed to deal with the syndicates operating within the SOEs, because recovering state money was not enough. It did not
help to blacklist the companies while the corrupt people were still operating within the SOEs, because it created the same cycle of
those people creating new companies and stealing state money again.

The Charperson agreed with Ms Swarts that recovering state money and the asset forfeitures was not enough, and it seemed like the
easy wa out for criminals. He said it was a common occurrence that the high profile politicians who were found to be corrupt would
forfeit assets and pay back the money, but were never actually arrested, and the people who would be arrested would be officials in
the lower management. Very few high profile people have been arrested in the past 20 years,

He said nthe previous meeting, the NDPP had mentioned that they had a shortage of about 700 prosecutors, and the Department of
Justice {(DoJ) was to make funds available for them to begin the process of filling those vacancies. He asked if the Department had
followec through on that commitment, as part of the Committee’s role was to ensure that commitments made to them were followed
throughto enable them to perform their functions.

He encauraged the collaboration between the investigating agencies to ensure the continued fight against corruption and ensuring
that pecple were arrested, but the main issue that the Committee had was that the agencies were very loud when making arrests, but
then there seemed to be no loud progress on the cases after the arrests were made,

HAWKS response

Gen Lebeya said a lack of capacity affected them a lot, and they were going to appoint senior managers effective from 1 December.
They could have done that long ago if the vetting had been quicker. They were currently waiting for the appointment of more senior
management, but because a decision was made that they could not appoint senior management without the approval of the SSA, that
had deleyed them.

The Cha rperson interjected to say this was one of the reasons that the Committee had summoned the $5A to the Committee, because
lack of @pacity affected the investigative agencies’ ability to do their work effectively, and the SSA needed to come and account to the
Commitee.

Gen Lebeya said some of their vetting was done by the SSA, and some were done by the DPCI's Crime Intelligence. They were still
waiting -or that process to conclude, and top secret security clearance was needed. Overall, the law required that everyone within the
DPCI must have security clearance, even if it was not top secret, but people were still able to perform their duties while in the process
of application for their security clearances, but could not hold senior management positions without the top secret security
clearances.

The top secret security clearance was finalised within 60 days, so 1o give time to those applying, they advertised the positions before
they became vacant, For example, when they knew some senior managers would retire at the end of the year, they would advertise
the postions three months before the year ended so those who applied could go through the vetting process earlier.

Regarding the budget, he said the reason they were working hard to appeint and fill vacant positions was to ensure that they fully
capacitated the DPCI to meet the current workload and exhausted their current budget to get an additional budget of about R1.3

billion. Once they filled the vacant positions and met their budget, they would be able to speed up the manner in which they dealt with
the cases.

He said :heir investigations were always done from the perspective of tracing the syndicate ring from within or outside the specific
entities where there was corruption at play. They often found that those within the entities were working with people from outside,
and if they could not find the leaders, they found those who benefited from the corruption.

He said -hey tried not to lose the cases when they went ta court after they made arrests. They had about 11 000 accused persons who
were apoearing in court, because, in most of their cases, they were dealing with groups, rather than individuals. This was also the case
in some of their high profile cases. The reason why it was not so loud when the people arrested by the Hawks went to court was
because they went there in their individual capacities and not through the Hawks vehicles in which they were arrested, so perhaps the
media were unable to grasp that, but the cases did continue and most of them were in court daily.

The DPC| was collaborating with the NDPP and the SIU. There was also an operational committee where all the operations worked
togethe - with the ID and allowed their investigators to work together. They also discussed how things were going to work when the ID
became permanent, because all of the agencies were interested in dealing with criminals. They were also working closely with the AFU
of the NPA, and the agencies had agreed with one another that they would collaborate to ensure the success of their operations.

SIU's response

Adv Mothibi said they were seeing progress, and the collaboration yielded results, as matters were receiving attention. They had
signed £ memorandum of understanding (MOU) to enhance further collaboration between the investigative agencies. He agreed with
the Merbers that consequence management also needed to be enacted on the directors of the SOEs, and not just the officials in
lower pasitions. The Special Tribunal had played an important role in several matters in the High Court, and the 5|U was werking hard

to ensupe increased recovery and the disciplinary processes also affected the Directors. /a/ /
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The ABE matter was receiving attention from all aspects. Some of the matters under investigation were complex, but the S|U ensured
that the implicated directors were aiso identified and that the blacklisting of the company would also affect them, The Companies Act
was alsc straightforward -- that if their actions were deliberate, the directors must also be declared delinquent. ABB had been retained
because Eskom had said they still needed them to finish the work that they had started, and the focus now was on ensuring that they
would nat make a profit. The matter was going to be transferred to the Special Tribunal for a Tribunal order.

He said Jart of the work of the SIU was to work with the state to improve administration, which was part of their systemic
recommendations to ensure that as the SIU investigated corruption, it also investigated maladministration with the intended objective
of improving administration. Some of the work they had done collaboratively with the other agencies had yielded results, including the
Nationa Lottery case and Eskom case, which the public had welcomed.

The impementation plan of the Zondo Commission that the President presented, had focused on PRASA among other entities, and
there was various work being done by the investigative agencies to implement that plan. To move the Zondo recommendations
forward the SIU would consider an amended proclamation to ensure that they investigated the collapse of PRASA,

The Zordo recommendations said there was a need to delve deeply into the causes of the ruin at PRASA and who should be held
respons ble for it. The Commission did not have enough time to probe inte that, and the SIU would process a proclamation to that
effect. The integrated approach in the model that they agreed upon in the MOU would assist them in ensuring that they produced the
results t meously and that evidence was gathered in a manner that would enable them to take action.

He agred that the Committee could assist them in terms of the funding model, as they believed that there was a case for it to be
reviewe 1 so that they did not depend on the state institutions they investigated to pay.

NPA's rasponse

Adv De Rock said they operated in a system where the obligation and duty to prove each and every allegation made against the
accused was compulsory when dealing with commercial investigations. This meant that before a prosecutor entered a courtroom with
an accuzed person, the prosecutor had to anticipate every aspect of the claim and consider the evidence it needed to provide. The
accused person also had a right to file for a contestation, which was the core reason they struggled to conclude cases. When the
accused was confronted with a solid case, their default position would be to not settle, even though they knew they stood to lose.

The prosecution was also in the hands of the court to allocate time for the cases to be heard, and they did their best to utilise the
court time allocated to them, What often happened was that on the date of the court case, they were confronted by another
applicaton from the accused, which was often designed to prevent the court case from proceeding. This was frustrating cases being
concludad.

One of e initiatives that was being attempted by the NPA to solve this was to meet with the Chief Justice to ask how best the cases
could be moved forward. The Chief Justice had also deliberated with Judge Presidents, and they had agreed that the NPA must engage
with thair Judge Presidents for the long, complicated cases in the High Court. The same process would be followed with regional
tourts, where they would engage with the Regional Court Presidents on how to manage the cases. There were currently 18 courts
which weare all occupied with cases, and every time a new case was brought into the courtroom, it automatically had to compete for
court time with existing cases, and that was the extent of the challenges.

Adv Rak=ji-Rasethaba said non-conviction based forfeiture referred to taking away a person's assets without their conviction or
approva. The Prevention of Organised Crime Act was geared toward being a draconian measure to fight corruption and organised
crime. The point of non-conviction based forfeiture was to take the profit out of crime and ensure that people did not hold on to
assets they received from committing crime. In essence, non-conviction based asset forfeiture was for instrumentalities of crime and
profits cf crime. Instrumentalities of crime referred to tainted property, such as a car that was used to transport drugs or a getaway
car usec in a robbery, so it meant people should not use their property to commit criminal offences.

She saic there was no difference between restraint and preservation orders, as they used the terminology of the Prevention of
Organisad Crimes Act (POCA). In future, they might use a restraint order in terms of conviction-based forfeitures or a preservation
order in terms of non-conviction based forfeitures. She said the courts appointed a curator who would be either a chartered
accountant or a lawyer with experience managing assets. They would wait for the standardisation of the case, whether a non-
conviction based or conviction-based forfeiture. to defer the property or the amount to the court. Once approved, the money was
deposited into the asset recovery account. It was a very stringent process, where the courts required constant reports.

Mr Sescko referred to the ABB matter, and said that at the time of the arrest, certain procedures had been conducted which had
resultec in the need for an analysis of the actual infringement, so that was the reason for the case being postponed to 2023.
Regarding the lack of skills, he said that where the NPA lacked skills, they sourced the required skills from service providers.

Adv Bat >hi said there was a shortage of highly specialised skills to deal with complex cases. They had received the budget they needed
for the current allocation, but it would need to be reviewed once there was more clarity about the |D and its permanence and new
powers. The NPA was also engaging with the private sector to get highly specialised skills, and were acutely aware that they needed to
ensure that they made independent decisions on whether to prosecute or not, and would ensure at all times that their decisions
would be guided by evidence. They needed the skills to get to the point where they had enough evidence to make such decisions.

They had received the budget for the ID, and it was ring-fenced for the |D through the Department of Justice (Do]). For now, it was
sufficiert, but it would have to be reviewed. The first thing that needed to be done regarding the permanence of the 1D was
registrarion. They were already engaging with the Do) to facilitate the registration of the ID as a permanent structure, They were

-
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considerng the permanence of the structure, the powers that would flow once the legislation was passed, as well as the various
partnerghips that they would need to ensure continuation of the collaboration with all the stakeholders.

Regardir g the parallel between the Scorpions and the 1D, she said the methodology would certainly be the same, but the one big
differens:e was that the |D was going to specifically investigate corruption matters anc not the broader mandate of the organised crime
that the Scorpions had. Organised crime was a serious problem in the country, and the DPCI tried to do a lot in that regard, but it was
a serfous problem, Looking at the recent publication on the global index of organised crime, South Africa had serious problems
regardirg organised crime. It was not winning the battle, and the country needed to figure out what more it needed to do.

The vari aus challenges that the criminal justice system of the country was facing in that regard included the lack of skills relating to the
investigztion of organised crime, lack of capacity, as well as corruption within the criminal justice system ranks. Qrganised criminals
had so much money, and one of their targets was to corrupt government people. If those in government did not have the highest
standards of integrity, they would always be fighting a lesing battle, Government also had to look at policies that could be adopted to
make it difficult for organised criminals to operate. For example, one of the good policies that government was looking at was the
temporzry ban on the exportation of scrap metals.

The vettng issue had been a perennial problem and challenge. The NPA had engaged with the new Deputy Director-General (DDG) of
the SSA.and there was some movement in certain key positions in the NPA, as they were trying to get vetting partners expedited in
the ID. T1e DDG of S5A had told the NPA that the SSA could look at a new process that would allow the entity itself to do a ot of the
prelimirary work, and the 55A would do the final assessment at a later stage. This would help a lot, because currently if some of the
NPA pecple did not have top secret clearance, they could not access some of the key documents needed for investigations.

She salc they ought not forget where the country came from in terms of its fight against corruption and the depletion of the skills, and
what had happened in the DPCl and the NPA in the past few years. Capacity needed to be rebuiit, but she was very confident with the

work in he DPCi and the ID, which was sort of becoming a snowball effect ,where momentum was building in their collaboration even
with the SIU and the AFU, as well as SARS. SARS was helping a lot bacause, in all the corruption, money was involved se the money and
assets were being followed.

The investigating agencies were looking at how they could use a combination of all their strategies to become more effective in the
fight agzinst corruption. Adv Batohi had expected everything to work more quickly, but with the amount of groundwork that needed to
be done to recapacitate law enforcement and to get the necessary powers and skills, it had been challenging, but the work was being
done rezardless.

Chairperson’s concluding remarks

The Charperson said the Committee understood that the law enforcernent agencies and the organised crime prevention sector were
specificelly targeted by the age of state capture, as there had been a deliberate erosion of capacity, so there needed to be

conside able efforts to rebuild the entities for them to be able to respond to their mandates. However, the luxury of time was scarce,
so the pace needed to be doubled and tripled in the efforts currently being made to rebuild, to avoid the illusion that state capture
was in the past.

State casture remained within the SOEs in different structures and different forms because its agents would not rest, as they were
trying tc protect their ill-gotten gains of the past and the present, and that reality needed to be confronted. “The longer we take to fix
the prot lem, it persists and entrenches itself in different forms and the only way where corruption can find itself uncomfortable is
where p=ople are put behind bars”, he said. The consequences must be a deterrent, and any settlement must run parallel with jail
time bewause the ease of paying back or asset forfeiture was just a slap on the hand.

The Charperson thanked the NDPP, the Head of the Hawks, and the Head of the SIU and their delegaticns for a fruitful engagement,
and thaked the Members for availing themselves for the meeting.

The meeting was adjourned.
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TIMELINE

NOVEMBER 2017

Former Public Protector
Adv. Thuli Madonsela
recommended that former
President Zuma should
appoint a commission of
inquiry into state capture

JANUARY 2018

The commission was
formally established to
begin its investigations

AUGUST 2018

First hearing took place

DECEMBER 2021

Final hearing took place

after receiving eight
extensions

JUNE 2022

Final reports were
published and handed over
to President Ramaphosa
by the now Chief Justice
Raymond Zondo

(Reports 5 and 6)

Report 1 — 4 January 2022
Report 2 — 1 February 2022
Report 3 = 1 March 2022

OCTOBER 2022

President Ramaphosa
tables cabinet's response
in Parliament
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4. REFORMS TO PREVENT FUTURE OCCURRENCE OF STATE CAPTURE

4.1 Recommendations for new institutions

The commission recommended the establishment of several new bodies to tackle corruption,
including a permanent Anti-State Capture and Corruption Commission and an independent Public
Procurement Anti-Corruption Agency.

Both recommendations are being studied by the National Anti-Corruption Advisory

Council, appointed by the President in 2022, who are working with a range of experts on a
fundamental review and redesign of South Africa’s anti-corruption architecture. A report with
recommendations to the President will be finalised by March 2024. The Department of Justice
and Constitutional Development (DOJ&CD) has completed its comparative research on the
models followed in other countries, and is preparing a proposal on the recommendations for a
model for SA's anti-corruption architecture. Draft legislation is also under consideration. This
process will respond to the key recommendations of both the State Capture Commission and the
National Anti-Corruption Strateqy with regard to anti-corruption commissions and agencies.

A decision on the Commission's recommendation for the establishment of a separate commission
of inquiry into the Passenger Rail Agency of South African (PRASA) is on hold and awaits the
outcome of current investigations by the Hawks and SIU which are at an advanced stage.
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ST RAIT, 8 SERELATIE 2004 e firize &£

PROCLAWATICNS ® TROKLAVASES

FROCLAMATION 152 OF 2024

by the b B Bl
PRESIDENT of the IERPUELIC of SOUTH AFRIGA

SPECIAL INVESTIGATING UNITS AND SPECIAL TRIBUNALS ACT, 1888 (ACT
NO. 74 OF 183F): REFERRAL OF MATTERS 10 EX(STING SPECIAL
INVESTIGATING LIMIT AND SPECIAL TRIBUNAL

WHEREAS allsgations as conterngiotad in section 112 of the Speclal nvesigaiing
Unite and Special Tribunale Aok, 1808 (Act No. 74 of 1998) (heeinattzr referad to &s
this “BIU ActY), have been mads i respacl of the affzirs of the Fassanger Rail Agency
of Boutiy Afvica (SO0 Limited (nersinatter referred o as "PRAGAY,

AND WHEREAS PRASA may have suffered losses that may be retovarad,

AND WHEREAS | seem i nsceessry that ths said allegations should be investigates
-and chdl proceedings erensting fram such investigelisn showd bs adjudicated upoamn,

NOW, THEREFORE | heby, under section 2{1) of the Acl. refer the matlars

mentioner in the Schedule, in mipest of FRASA, far lhvesfgatian to e Specsl

Investigating Linit sstablished by Prodamatian Mo, B 118 of 31 July 2001 ang

delemiineg 1hal, for the purpcses of e nwestinahen of the matisre e wrs of

referanoe of the Sgecal mvectinating Und are to nvesligats as conlemplaten o he

Art. eny alisged-—

2 seriousmaiadministration In conkzction wils the affaiis aof PRASA,

%) Impropsr ot uniawiul condust by empioyece of FRASA,

(e} unlawlal sprropriion or expendiur of pubils money or propatty,

(i urdawidl, Srenuige or unspproved acguisiive 2et ransaction  measure
practice having a bearhg upon State property:

(=} Intentional ar negligent loss of pablie money ef demage 1o puhﬁt [Py

it oflense velerred to n Parts * o4, or seclion 1/ 20 or 29 (inan {ar as it lates
to the aforementioned offencer) of Chaple: 2 of the Praveriion and Combating
of Corupt Advites Ach, 2004 (Aot Mo 12 of 2004), end wiich offences were
cemmitied '/ eonnection wilr the affairs of PRASA, o

@ unlawdul or impmper contduct S any perscn, which has caused of mey cavge
BEtinus ham o he inferesis of the pubhe or any category Haneaf,

wilsh look oiooe between 09 Jaawary 2010 and the dale of publicgtion of this

Praclemation or which rook place o fo 21 January 2040 or after the date of

publoation of this Froclumalion but iz =levant o, connected with. Inpidental or

areflary lo the malters mentiones i the Schedule or involve the same persons,

eftifies or contracls investipated undss sullority ol this Pooalamation, angd 1o exersise




€ b piEe

wor perfonm 2il e turctions and powers assigned 10 o eanferred vaan the sald Special
Irventigaling Linit by the Act, inclusing the reeovery of any losees suffered by PRASA
or ihe Siale, s relation o the said mallere i e Schpdule

Given under imy Hend and the Seal of the Republic of South Afflcs al Jahannasb iy
tie tvirly first dary of Janieny Two thousand and hushty four

President

By Order of the Praditent-in-Cabimst:

fllinister of the Cabinet

r

Schecule

Dftences referred to i Far | 16 4, or ection * 1 20 or 29 (0 s2 Tar s 1) relsiee

w the aforemertionsd offences) of Chape 2 of the Przwﬁﬁﬂm and Combating
al Codipl Activites Aol 2004, enil wrigh offenses were cormmmitied 1
connection with the affairs of PRASA it relstion to

11

1.7

tha award of 2 tender for the supply of verous tielh [nmamotives o

Swifarmizo Rail Leaaing (Pyd |Limited; and

e award of a ‘snder fer (he aurply and malnteesnzs of an ilegrated
paounly access manspement syslem 3t Veroue lreir stallons (3
Slysengens “econalegies (Fh 1 milest

Seions m&ﬂaﬂmlmﬁ‘ﬁﬁhﬂm iy epnmeckie wiln (he aﬁazx’s 2V PRASA r=atieg u

21

a2

Ay imsepiar, uniawful or mproped canduct by officials ar emaioynes ol PRAGA,

Fraudulont hability claims procssded and peid by FIRADA = Grow)
Insurance Uepardmast, including sueh cia bmg nmd A% ONE lime Ve
paymearnts; and .

The employment of ‘thoat’ emoloyess identified by PHARA's Project

Zivess in Agust 2021

ihe applicabee supgliers or sevice pioviders, of NNy ather parsar or anlity, m
relation to the dlegations as s&t ow in peragrenhs | and 2 of s Sched e,

L% ~"-‘

ol
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PROKLAMASIE KENMISGEWING 153 VAN 2024

van gie

PRESIDENT var» die REPUBLIEK van SUID-AFRIKA

WET OF SPESIALE ONDERSUEXKEENHEDE £N SPESIALE TRIBUNALL, 1926
WET NO. 74 VAN 19283 VERWYSING VAN AANGELEENTHEDE NA
DESTAANDE SPESIALE ONDERGSOELEENHEID

RANGESIEM bewetnge soos buoog In &likel 2.2) van dis Wal op Spesias
Ondersoskeapheds an Spesiale Tbonsie 1296 ot Ng 74 van 1986E) thoma na
verwys as “die Wed'| pgemezk b 0 waibann met! dis werkssambede van e
"Pesganger Rall Agency of South Afpea (E0C0) Limied" (hems fa verwys 88
"PRAGA™),

EN AANGESIEN FHASA verlizes griy het wal verhaa) kan word;

EN AANGERIEN ek dif modlg 3o da' gemelds bewerngs ondersosk an shiels
vemgtings voortsoritend uit scdan'ge ondessoek berag maoel word.

DERHALWE verwys ok hisrby, kraghens artiked 711 ) van d'e Wet, dig sangelecntheds

in die Bylse vemsld, ter opsigle van PRASA vr ondersosk ne dis Soeslae

Drderspekeenheid ingestel by Prokiamasie No & 118 van 31 Judie 2001 s Depaa

et Vil die dealsindss van die ondersosy van die sangeleentheds, die opdrmag van die

Spesiale Ondersoersennald & om s00s hetog 1 Sie Wet, andersosk te doap ta enice

biaweerde —

@ simetige wanadmingirasie i werhend met die werisaambede van PRASA

) onbzhoorike of enregmatige aptrece deyr warknemers van FRASA,

{ey  onregmatige bewilliging of besteding van publieke gald of elendam;

{d) arwetige, orredlmatige of nie-gostyekeurde verkvgende hardeling,
tngaksie, maalreill of praklyk wal op Slaateslencom betrekking hal,

Wy opsetlike of nalztige verlles vans publieks peld of akade san pultlieke siendom,

M misdryt bedow: in Dale © ot 4, of aflke 17 20 of 21 e sover di op
vaorvermelde misdrywe bEteking het) van Hoolstus 2 van dis Wel op tie
Wanrkaming en Bestryding van Xomupte Bedrywighede, 2004 (We! No. 12 van
2004), 83 weﬂ‘é@ misdrywe qepleay 19 in verband met die sake van MRAEA; of

1 cmw»ff“mi' of anbehoorike wptrede deur snige persacn wal ermstine benadeling

Jir die balange van die pebiink of anigs kawnors casrvan varoorsssk hot of

kan veicarsaak,

vl glazggevine hel tussears 09 Januatie 2010 en die detum van publiss van hardle

Proklamasie of wat plaasgevind het vaar 07 Januade 2000 of na die datum van

publikasls van Merdie Proklamase, maer wat relavernt i tof, verbang hou mal

Tt e AVl e online 2t pew dpwerlire

=l b
-

v




P

5D b SO1ER &WMF‘:WME%T LAZE | T 1B FLUASY s

insicenteal of byvkomatly ls ot cle sarpeleerthede vemmeld n dis Bylae of wal
diesaifde pemane, entitelle of konfrakle berek wal eridersoek word Kagtone dis
vounad verlesn deur Werdis Proklamasia, en om 2 die werksdazmheos en
trevosgdnede wat deur die Wer man die pemalle Speslale Oncersoekesntsd
loegewys of opgedra in, Ll & oefen of = vermig o verband mel die geneemde
aangeleenthede in dis Bylae tot hierdgie Prokiamaszie, met inbeg it ven die verhas! van
srige verliess wat deur PRASA of die Steat gely =

Gegae ander iy Hamd en die Seél van die Repuliiek van Suld-Atrike e Johennseh Jig
op hede die sen-en-dartigate dag van Janiare Twes-tduisend vier er iwir iy,

FEresidest

Oz lge van dis Pregent in-Kabinet:
Miminter van die Kabine®

B yles:
| whisarywe: bedee: In Dee 1 tot & of arftikel 17 20 of 21 oo soverre Wit op
voormeise misdrane betrekiing et of Heofstuk 2 vap die Wet ap die
Voarheming an Bestryding van Wormuute Bedrywighede, 2004, er wielke
modiviwe gerinen 15t verbgnd met die werkssarhede ven PRASA mel
b@lmlﬁafng e
aie toekenming van n bod vir die verskafiing van varskee lckomoliswe
asr “Svifarmbn Reil Leaaing (2] Limied" on
17 die toskanning van 'n bod Wir die verskafng en ondsihoud van T«
geintegreetds sekurfteils toegeng bestuur stelzal by vorskeie trein
stases gan “Siyatiges Technalugies (Piy) Limited™

(=

pranadministrasie T vartamed met die werkseamibede van PRASS izl

Bedrieg !lige arnapresilinhells alze geprossasaer en betaal deur PRASA

sa Grosp Versekanngs Departemant, mel nbegrip van sadanige siss as
“ane time vendor betalings gamass. en

<2 Dig infensnering wer epock” werkemermerz: wal deur FRASS se
“Prowent Zvese® in Auguztus 2021 geldentitseer is

- Emige enredimatpge, wederegisliks of anbehicaiive gedrag deut beamples of
watknemers van PRASA, die toepasiike verskaffers of dionsverekaffers, of
enins ander personn of entialt, miet btrekiing it gis hawenige In caragrawe

1en 2 van hisrdie Buing uieengasil

Sl gt e Rl ow online st v g il s
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STATE CAPT\

NUMBERS AT A GI.ANCE
’xQ“

THENUMBER (]F

COMMUTERS THAT

HAVE STOPPED USING

TRAINS SINCE 2013. “
THE PROPORTION OF PRASA CONTRACTS

0 INVESTIGATED THAT WERE 5
FOUNDTOBEIRREGULAR &
o OR CORRUPT.

4.6 BILLION-

LOSSES REPORTED BY DENEL BETWEEN 2017 AND 2020.

R5 BILLION

THE AMOUNT OF PUBLIC MONEY SPENT BY THE
GOVERNMENTTO BAIL OUT SAA SINCE 2008.

531




IRILLION

THE AMOUNT OF
GOVERNMENT DEBT.

ASSETS SUCCESSFULLY RECOVERED
BY THE NPA FROM STATE
CAPTURE CRIMES.

THE NUMBER OF PEOPLE IN SOUTH AFRICA
THAT GO HUNGRY EVERY DAY.

THEPROPORTION OF o
PEOPLE AGED BETWEEN
15 AND 24 THAT ARE 0
UNEMPLOYED:
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Fédération Internationale de Football Association
gross domestic product

Institute for Democratic Alternatives in South Africa
Independent Regulatory Board for Auditors
information technology

Johannesburg Stock Exchange

Land Systems South Africa

Member of Parliament

National Household Transport Survey

National Prosecuting Autharity

F Outsourced Risk and Compliance Assessment

Organisation Undoing Tax Abuse

Railway Safety Regulator
South African Airways
South African Airways Pilots' Association

b South African Institute of Chartered Accountants
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This report is about accountability. It
shows who was responsible for state
capture and how they can be held
accountable for their actions. The Zondo
Commission has ended its work, but the
work of justice remains incomplete as
conspirators and beneficiaries of state
capture have yet to be held to account.










capture cases. These advancements by law en-
forcement agencies are glimmers of hope in
an otherwise stark story of unaccountability
that has stained South Africa’s democracy.

While the Guptas’ meddling and stealing
has plagued South Africa for almost 10 years,
they were not the first to capture the state.
Former President Jacob Zuma recently suf-
fered a blow, in February 2022, when his legal
bid to remove prosecutor Billy Downer from
the Arms Deal case was dismissed.® The Arms
Deal case dates back to the late 1990s, and
even further back if we were to include French
weapons dealer Thales’ sanctions-busting col-
laboration with the apartheid regime. Zuma
has been the most notable corrupt president,
but the African National Congress (ANC) is
also still dealing with allegations of corruption
under Ramaphosa’s supposed ‘New Dawr.
Senior ANC politician and parliamentarian
Zweli Mkhize is in the running to become
the party’s next president despite being impli-
cated in the Digital Vibes scandal. Bathabile
Dlamini put government grant recipients
at dire risk over an expiring contract with a
service provider tasked with distributing re-
cipient payments, yet she remains a member
of the ANC’s highest structure—its National
Executive Committee—despite having been
convicted of perjury.

Fundamentally, South Africa remains
trapped in a cycle of unaccountability, led by
the example of its leaders in high office.

Open Secrets has investigated state capture
at various SOEs. In our investigative report
published in 2020, The Enablers, we delved
into the high-profile, high-costing state cap-
ture crimes at Eskom and Transnet, and the
Estina/Vrede Dairy Project in the Free State.
But there are stories of state capture at various
SOEs, some of them dating back to a time
before the Guptas’ emergence in the arena of
South Africa’s political elite.

They include the Passenger Rail Agency
of South Africa (Prasa), South African Air-
ways (SAA), Denel, and the South African
Revenue Service (SARS), which are some
of the most important but under-investi-
gated state institutions. Despite years-long
allegations of state capture at these public
institutions, little has been done to investigate
and convict the perpetrators of grand corrup-
tion. Notably, at Prasa, little improvement has
been made to address corruption. As will be
discussed later in this report, the parastatal’s
current board is continuing the work of its

predecessors to silence whistle-blowers and
protect alleged corrupt activity. Open Secrets
understands, through reliable information re-
ceived from a source close to the NPA, that it
is unlikely law enforcement agencies will act
any time soon to convict the perpetrators and
to recover assets purchased from, and used to
launder, stolen public funds involving these
entities.

Yet there are corporations and businesses
that could easily be targeted by law enforce-
ment agencies or regulatory bodies for in-
vestigation. This first report is about finding
the people and businesses who facilitated
state capture at Prasa, SAA, Denel, and SARS
and about showing how they can be held to
account through legal action or internal and
external investigations.

They are the people, fixers, pol-
iticians, and corporations who

we call the low-hanging fruit: the
easy targets that law enforcement
agencies and oversight bodies can
investigate, prosecute, or sanction
through disciplinary processes, but
have failed to pursue.

However, law enforcement agencies have
struggled with corruption and incompetence
in their own offices. The second report, which
will be released soon, documents the indi-
viduals whose actions led to the erosion of
the NPA and the Hawks. We show how they
abused their authority in these institutions,
unduly delayed cases, and made poor deci-
sions that led to disastrous consequences.

We have found the bottlenecks in these
agencies: the policemen and public lawyers
who investigated and prosecuted cases with-
out sufficient evidence. The people they inves-
tigated and prosecuted were often attempting
to bust those implicated in corruption. As
a result, there were significant delays in key
corruption cases—which the bottlenecks
caused.

The stories told in this report are about
accountability. They show who was respon-
sible for state capture and how they can be
held responsible for their actions. The Zondo
Commission may have ended its work, but
the work of justice remains incomplete as
conspirators and beneficiaries of state capture
have yet to be held to account.

WANTED: THE STATE CAPTURE CONSPIRATORS - 11
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current Prasa board has been accused of
continuing to victimise whistle-blowers who
have exposed ongoing corrupt contracts at
the parastatal.

Denel and SAA find themselves in a pre-
carious financial position similar to Prasa,
relying on government bailouts to barely stay
afloat. The collapse of Denel was orchestrat-
ed by senior government officials and private
interests, with the board making nefarious
changes to the company’s management that
left it vulnerable to corrupt activities. At SAA,
looting under Board Chairperson Dudu My-
eni’s watch became the norm. Much has been
published about the capture of SAA, but this
Open Secrets investigation tracks the audit
firms that helped crash the airline. None of
these firms have faced accountability. Our in-
vestigation shows the evidence against them,
how they are implicated, and what action can
be taken to hold them to account.

Similarly, at SARS, former Commission-
er Tom Moyane, Zuma, and US consulting
giant Bain have faced few consequences
for their actions. The Zondo Commission
has definitively found that Moyane, Zuma,
and Bain colluded to dismantle SARS. This
conclusion confirms the earlier findings of
the Nugent Commission of Inquiry into
SARS, which had investigated governance
and mismanagement at the revenue service.
Following the state capture modus operan-
di, once Bain had infiltrated SARS, it began
working towards cementing Moyane’s role as
commissioner and Moyane, in turn, began
collapsing the institution by appointing inept
officials to powerful positions and nurturing
a patronage network. Our investigation pri-
marily focuses on the consulting giant and
how it captured the revenue service, affecting
millions of taxpayers and the governments
ability to collect tax to pay for basic services.

This two-part report series primarily
focuses on tracking those who are guilty of
wrongdoing and holding them accountable.

By telling the stories of various SOEs and
tracking corrupt officials in law enforcement,
the reports demonstrate the problems in our
institutions and the ways in which we can
finally disrupt state capture. The criminal
networks that led to state capture are known.

We must take action to disrupt them.
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LOW-HANGING
FRUIT:
CATCHING THE
THIEVES

It has been almost four years since President
Cyril Ramaphosa appointed Shamila Batohi to
lead the National Prosecuting Authority and
established the Investigating Directorate at the
NPA to investigate and prosecute state capture
crimes exclusively. In that time, almost nothing
has been done to prosecute corruption at Prasa,
SAA, Denel, or SARS.

While high-profile corruption cases—such
as those of Estina, Transnet, and Optimum
Coal Mine documented in our previous report,
The Enablers—may have caught the eye of law
enforcement agencies, there are no signs that
perpetrators of corruption at the four state en-
tities and agencies investigated in this report
have ever being brought to justice by the Hawks
or the NPA. Within each of these entities, Open
Secrels has found the looters, fixers, and politi-
cians who committed wrongdoing but continue
to walk free despite there being clear evidence
implicating them in state capture. They are the
low-hanging fruits—the easy targets for win-
nable cases and investigations—and yet they
remain unaccountable.

Significantly, each of the four entities—Prasa,
SAA, Denel, and SARS—has a strong impact on
the lives of ordinary South Africans. The corrup-
tion that has led to their near-collapse has led to
an erosion of public trust and a reckoning for de-
mocracy. These institutions should belong to the
public and act in the interests of the public. But
they were captured, and the social harm which
comes from that affects the poor the most. We
start with Prasa, then detail our investigations
at SAA, followed by Denel, and finally SARS.
In each case, we tell you about the people who
helped capture South Africa and show you how
they did it. 17
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PRASA: THE STATE-
OWNED GRAVY
TRAIN

The link between corruption and the lived
experience of ordinary people is nowhere
more obvious than in the case of passenger
train services in South Africa. Rail services
provided by Prasa have declined so dramat-
ically over the past decade that the majority
of working-class South Africans who once
relied on its affordable services have had
to turn to more expensive modes of public
transport. Earlier this year, the National
Household Travel Survey (NHTS) found
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that a shocking 80 per cent of train users—
about 550,000 people—have abandoned
their use of rail since 2013." Previously,
urban passenger rail—especially in the West-
ern Cape-—was the most affordable mode of
public transport in a country with deeply en-
trenched spatial inequality, otherwise known
as spatial apartheid. This spatial inequality,
rooted in over 100 years of racist urban land
policies, still defines most urban areas in
South Africa.?

Prasa’s services are meant to help poor
black people affordably access the opportu-
nities available in commercially successful
economic centres that were previously desig-
nated as ‘whites only. However, after years of
systemic corruption and maladministration,
the country’s majority-black commuters have
been left in the dust.
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Mashaba channelled at least R103
million of the Prasa money from
Swifambo into his own personal
and business accounts, moving

a whopping R85 million to the
Mamoroko Trust, of which he and
his wife, Joyce, are the sole benefi-
ciaries.”

Additionally, around R20 million was divert-
ed to other companies owned by Mashaba,
such as AM Consulting Engineers and AM
Investment.* After receiving the Prasa mon-
ey, entities under Mashaba’s control spent
just under R50 million on six properties. One
of these properties is the luxury AM Lodge,
which charges up to R33,000 a night for a
stay in its luxury villa.

Swifambo went into voluntary liquidation
in 2019 following successive court judgments
against the company and its director. The lig-
uidation documents submitted to the Zondo
Commission by Tshwane Trust, Swifambos
liquidators, show that Mashaba spent R11
million on a helicopter from Hover Dynam-
ics, R9 million on cars, and halfa million rand
on jewellery, among other extravagances.”

Mashaba pocketed millions for his role in
fixing and setting up the Prasa locomotive
contract. However, the mastermind of the

contract, Mabunda, got more than R150 mil-
lion for himself for his role in setting up the
deal. Swifambo channelled over R63 million
either to Mabunda directly or to entities di-
rectly linked to him. These entities included
his Siyaya companies, Ernerwaste Solutions,
and Nsovo Holdings.*

Makhensa Mabunda is a central figure in
the capture of Prasa, with much of the Prasa
testimony at the Zondo Commission focus-
ing on his extensive influence over the rail
agency’s procurement process through his Si-
yaya companies. In a 2018 response to ques-
tions in Parliament, Minister of Transport
Blade Nzimande confirmed that Mabunda's
Siyaya companies had gotten over R5 billion
from multiple Prasa contracts over the past
decade, with many of the companies flagged
for corruption.” According to the Zondo
Commission, Prasa essentially outsourced
its engineering department to Siyaya compa-
nies, which profited from overpriced tenders
for the supply of fuel on confinement, which
is when a competitive procurement process
is bypassed.®®

Mabunda and Montana are ‘known as-
sociates, according to Horwath.® They both
worked for the department of public enter-
prises, in the early 2000s, under Jeff Rade-
be. Montana was the parliamentary liaison
director, while Mabunda was the financial
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PRASA'S LOW-HANGING FRUIT:
THE PEOPLE AND CORPORATIONS WHO CAPTURED THE

PUBLIC PASSENGER RAIL INDUSTRY

The Hawks and the NPA have failed to act
on Prasa. But, as we have made clear, there
is no shortage of evidence implicating senior
officials at the public entity of derailing the
country’s train system. It was once envi-
sioned that trains would help South Africans,
particularly poorer, black people, access
more economic opportunities by allowing
easier and more affordable access to urban

centres. That dream is burning down, even as
the people and the companies who captured
and looted Prasa continue to be free and to
live in comfort, despite the shocking findings
of various investigations against them. Yet
there is action that law enforcement agencies
can take to bring them to account for their
actions.

Sfiso Buthelezi

Former employer: Prasa

573

Former position: Board chairperson

M
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REPUBLIC OF ACCOUNTABILITY %

CHARGE SH EET Summons No“?53

Case No............ 351
Magistrate's Court
A d: z ;
et Gfiso Buthelezi
District: Regional division:
Court: Held at: | Date of trial:

Particulars of charge(s):

During his tenure as chairperson of the Prasa board, Sfiso Buthelezi was accused
of having numerous conflicts of interest. The mast significant conflict involved
Makana Investment's stake in Sehenza Forwarding and Shipping—a beneficiary
of multiple Prasa contracts. Buthelezi was still a director of Makana when Prasa
and Swifambo were using Sebenza for shipping and logistics, Buthelezi and the
board were also the accounting authaority when the rail agency's precurement
process was captured and its coffers drained. Yet he has faced no accountability
for his list of transgressions.

Where is he now?

Sfisa Buthelezi left Prasa in 2014, He remains an ANC Member of Parliament
(MP) and serves as chairperson of the Standing Committee on Appropriations in
Parliament.

The charge sheet we think should be brought against him:

e Buthelezi violated Prasa’s Board Charter—which regulates the board's con-
duct—while he was chairperson. Notably, he failed to disclose his interest
in Sebenza Forwarding and Shipping, violating paragraph 8 of the Board
Charter which calls for members to declare conflicts of interest relating to
contracts.! Buthelezi must face internal investigations and disciplinary hear-
ings at the parastatal for violating Prasa's Board Charter.

e As the accounting authority, Buthelezi and the board viclated sections 50
and 51 of the Public Finance Management Act in relation to dozens of con-
tracts that they oversaw, according to the findings of investigations con-
ducted by the Public Protector and independent forensic companies com-
missioned by the National Treasury.? He should, therefore, face criminal
charges and investigations in terms of the PFMA.
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Lucky Montana

Former employer: Prasa
Former position: Chief executive officer J
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REPUBLIC OF ACCOUNTABILITY

CHARGE SH EET Summons NOLB‘?S

Case NOwe 2ot e
Magistrate's Court
A d:
et | icky Montana
District: Regional division:
Court: Held at: | Date of trial:

Particulars of charge(s):

Lucky Mantana was appointed Prasa's first CEQ in 2008, a position he held until
2015.3 Montana enabled the capture of the rail agency's procurement process
by politically connected businessmen, such as Makhensa Mabunda, as seen in
the evidence presented to the Zondo Commission, in various court cases, and in
forensic investigations into corruption at Prasa.

Where is he now?

Lucky Montana spends most of his time ferociously defending his legacy at
Prasa on Twitter—and more recently, at the Zondo Commission—by attacking
those accusing him of corruption in long rants.

The charge sheet we think should be brought against him:

e Montana violated section 4(a) of the 1998 Prevention and Combating of Cor-
rupt Activities Act (PRECCA) by accepting payments for property in relation
to the Siyangena security systems contract.* The Hawks and the NPA must
act to charge and investigate Montana.

e Multiple forensic investigations commissioned by the National Treasury
have recommended Montana be criminally charged under section 34 of
PRECCA, which speaks to the duty of those in authority to report suspect-
ed corrupt transactions. The Hawks and NPA must act to investigate and
charge Montana.

e As the CEO and signatory on dozens of contracts declared corrupt by var-
ious forensic investigations, Montana violated countless provisions of the
Public Finance Management Act. The Hawks and NPA must act to investi-
gate and charge Montana.

e The Public Protector's report, as well as the testimony of Prasa executives at
the Zondo Commission,® revealed that Montana was guilty of whistle-blower
victimisation and unfair dismissals which constituted maladministration, as
well as possible violations of the PFMA. Montana should be investigated and
charged in relation to acts of whistle-blower vitcimisation.

O l.
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Daniel Mthimkhulu

Former employer: Prasa
Former position: Executive manager: Engineering services
“— ==r—ros
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CHARGE SHEET Summons Nu&”"L7

Case No............ 3 28 ........
Magistrate's Court

Accused: Daniel M‘H/HVYJKI”U’U

District: Regional division:
Court: Held at: I Date of trial:

Particulars of charge(s):

Daniel Mthimkhulu was appointed executive manager of engineering services
at Prasa in 2010. After just five menifis in his pasition, Mthimkhulu provided
Prasa with a fake employment offer letter from a German entity, which was
used to justify a salary raise to R2.8 million per annum as the rail agency’s chief
engineer. Mthimkhulu was instrumental in bypassing the procurement process
for the Swifambo locomative contact, by tailaring the specifications to Vossleh's
locomotives. He was a close ally of Lucky Montana, who referred to him as one
of the best rail engineers in the country.?

Where is he now?

In 2019, the South Gauteng High Court found that Daniel Mthimkhulu had
fraudulently misrepresented his qualifications and ordered him to pay Prasa RS.7
million.” It is unclear if he has paid the money to Prasa, or where he is working
after being fired from the parastatal in 2015, Perhaps he has enrolled for an
engineering degree.

The charge sheet we think should be brought against him:

s Mthimkhulu viglated bath the Preferential Procurement Policy Framewaork
Act and Prasa's own supply chain management policy by bypassing a fair
and transparent procurement process when he tailored the specification far
the locomative contract to favour Swifambao's highly irregular bid. This war-
rants an internal Prasa investigation as well as action by the Hawks and the
NPA.

e Mthimkhulu's conduct violated multiple provisions of the Public Finance
Management Act, most natably section 45, which identifies a public official’s
respansibility for ensuring the 'efficient, economical and transparent use of
financial and other resources within that official's area of responsibility’?
There is sufficient evidence in numerous reparts and findings that the NPA
has at its disposal for it to bring charges against Mthimkhulu.

& :
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Dr. Thomas Triska
Pgsition: CEQ/CFO

vossioh

Vossloh AG

Address: Vosslohstr. 4
58791, Werdohl, Germany
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REPUBLIC OF ACCOUNTABILITY

CHARG E SH EET Summons N05L}54

Case No.......u..: 355 ..
Magistrate's Court
Aceisel: focsloh AG
District: Regional division:
Court: Held at: Date of trial:

Particulars of charge(s):

Vossloh AG is one of Europe's leading railway technology and infrastructure
companies. Vossloh and its subsidiaries targeted the South African market in
the late 2000s, and through middleman Makhensa Mabunda, managed to secure
several overpriced, irregular contracts at Prasa. Most notably, they secured the
locomotive contract under which Vossloh Espafia was paid R1.7 billion by a local
front company, Swifambo Rail Leasing, for the manufacture of locomotives for
the rail agency. Also, Vossloh Kiepe was invalved in anather highly irregular
Prasa contract for air-conditioning systems, which was pushed through by
Daniel Mthimkhulu—in a similar manner to the locomative contract—under Lucky
Mantana's watch.

Where are they now?

Vaossloh remains one of the leading rail multinationals in the world.

The charge sheet we think should be brought against them:

e Vossloh Espana used Swifambo Rail Leasing as a front to secure a contract
for which it could not bid itself under local procurement law. This violated
section 130 of the Broad-Based Black Economic Empowerment Act, which
identifies knowingly engaging in franting as an offence® The NPA should
take prosecutorial action, given the evidence that exists to show Vossloh
Espania's corrupt relationship with Swifambo.

e Vossloh Espafia and Vossloh Kiepe must be investigated for possible vio-
lations of the Prevention and Combating of Carrupt Activities Act. This is
based on the Horwath report, which includes documentary evidence sug-
gesting that Vossloh Espana and Vossloh Kiepe paid kickbacks to Makhensa
Mabunda for setting up the corrupt locomotive and air-conditioning con-
tracts by using his connection to Lucky Montana."® The NPA must prasecute
Vossloh Espafia, Vossloh Kiepe, and those connected with these two over-
priced contracts.
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Auswell Mashaba

Former employer: Swifambo Rail Leasing

Former paosition: Director
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CHARGE SHEET Summons No....2 ...

Magistrate's Court

Accused: A yswell Mashaba / Swifambo Rail Leasing
District: Regional division:
Court: Held at: I Date of trial:

Particulars of charge(s):

Auswell Mashaba is the businessman behind the front company Swifambo Rail
Leasing, which was irregularly awarded the R3.5 billion tender by Prasa for the
supply of diesel-electric locamatives in 2013. In February 2021, Mashaba was
due to appear at the Zondo Commission to explain his role in the locomotive
contract: however, at the last minute, he sent a letter to the inquiry stating that
‘he does not recognise that the summons issued against him is legally binding’.
Mashaba, like Jacob Zuma, refused to cooperate with the commission or to face
any accountability."

Where is he now?

Although Swifambo went into voluntary liquidation in 2019, Auswell Mashaba
continues to enjoy the fruits of Prasa's monies. He owns the luxurious AM
guesthouse in Limpopo, which charges R33,000 a night for a stay in its luxury
villa, a suspected helicopter, and countless other valuable assets bought with
public funds.”?

The charge sheet we think should be brought against him:

e Swifambo's contract with Prasa was set aside by the South Gauteng High
Court because the contract was corrupt. Mashaba should be investigated by
the Hawks for his role in orchestrating the deal.

e Mashaba's conduct in relation to the locomotive contract viclated the Pre-
vention and Combating of Corrupt Activities Act and the Prevention of Or-
ganised Crime Act (POCA), as he illicitly expended R500 million from the
contract, laundering the money to entities linked to himself and Makhensa
Mabunda and spending it an property, jewellery, and sports cars.”® The NPA's
Asset Forfeiture Unit should seize Mashaba's assets as proceeds of crime
and the prosecuting authority should charge Mashaba for violating both
PRECCA and POCA.

e Swifambo was found to be a front company—one with no actual business
operations or employees—for Spanish locomotive manufacturer Vossloh Es-
pafia by the South Gauteng High Court. Mashaba's role in violating section
130 of the Broad-Based Black Economic Empowerment Act must be investi-
gated and prosecuted.

s Mashaba violated the Public Finance Management Act, as the Swifambo lo-
comotive contract contravened countless provisions of the PFMA.

e Mashaba violated the Commission Act, when he refused, in February 2021,
to testify at the Zondo Commission where he was due to give evidence in
relation to the Swifambo contract. The Zondo Commission should pursue
legal action in relation to this violation.

{1 -
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Makhensa Mabunda

Former employer: S Group
Former position: Board chairperson
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REPUBLIC OF ACCOUNTABILITY

CHARG E SH EET Summons N01+34

Case No............ 9384
Magistrate's Court
A d:
ot Makhensa Mabunda
District: Regional division:
Court: Held at: I Date of trial:

Particulars of charge(s):

Makhensa Mabunda is the mastermind who set up the corrupt locomotive
contract and extracted over R200 million in illicit payments from Swifambo
and Vossloh for his role in setting up the contract. He also received R89 million
in suspected kickbacks from Vossloh for setting up the locomotive and air-
conditioning contracts with Vossloh and its South African partners. Besides
the Swifambo contract, Mabunda secured billions of rands worth of irregular
contracts through his Siyaya companies, mest af them an confinement (when
there is no competitive procurement process). He is one of the arch-capturers of
Prasa, having held extensive influence and insight into the operations of the rail
agency under Lucky Mentana and Sfiso Buthelezi's leadership.”®

Where is he now?

Makhensa Mabunda s the chairman of S-Group, a netwaork of his Siyaya companies
that has secured hillions in Prasa contracts. He continues to enjoy the fruits of
his ill-gatten millions from the corrupt Swifambo locomative contract; including
an Italian kitchen installed in his Pretoria mansion, paid for by Swifambo with
Prasa funds.

The charge sheet we think should be brought against him:

e Mabunda was the mastermind behind the corrupt locomotive contract. He
received over R100 million from Swifambe and R89 million from Vossloh
Espana and Vossloh Kiepe in suspected kickbacks for his role in setting up
the locomotive and air-conditioning contracts. His role in these irregular
contracts violated the Prevention of Organised Crime Act and the Preven-
tion and Combating of Carrupt Activities Act.” The NPA must prosecute him
on these grounds.

e Mabunda cost Prasa billions in overpriced fuel contracts, which his Siyaya
companies irregularly won for the supply of fuel on canfinement.’® These

contracts should be investigated by the Hawks. /(} .

WANTED: THE STATE CAPTURE CONSPIRATORS - 43

G



NO RECENT PHOTO

Luyando Gantsho

Former employer: Prasa
Former position: Chief procurement officer
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REPUBLIC OF ACCOUNTABILITY

CHARGE SHEET Summons N02L}2

Case NOwwewred /e
Magistrate's Court
A d:
sl | uyando Gantsho
District: Regional division:
Court: Held at: | Date of trial:

Particulars of charge(s):

Luyando Gantsho was Prasa’s chief procurement officer and managed the
procurement process for the corrupt Siyangena contract. Although most of his
actions were taken under the instruction of Lucky Montana, Gantsho played a
major role in bypassing the procurement process for the Siyangena contract.
Despite initially having serious guestions about the legality of the contract,
Gantsho mysteriously became a major advocate for Siyangena's overpriced
security system.” This could have had something ta do with the apartment that a
lawyer close to Siyangena purchased for Gantsho in 2011, while the ‘procurement
process’ was ongoing.

Where is he now?

Although Luyando Gantsho was fired from Prasa in 2015, he has never been
charged for his role in the corrupt Siyangena contract, despite multiple
investigations and court documents revealing potentially serious acts of
maladministration and corruption in relation to his conduct at the rail agency.

The charge sheet we think should be brought against him:

e Gantsho, alongside Montana, played a central role in bypassing the pro-
curement process and supply chain management process at Prasa, violating
sections 45 and 57 of the Public Finance Management Act, which speak to
the financial responsibilities of officials that are not accounting officers for
public entities like Prasa. Legal action should be taken against Gantsho on
these charges.

» Gantsho, according to Werksmans' evidence, likely violated section 1(a) of
part 2 of the Prevention and Combating of Corrupt Activities Act because
he allegedly received property from a lawyer linked ta Siyangena, in what
investigatars viewed as likely kickbacks for his role in pushing forward the
corrupt Sivangena contract.™ The Hawks should investigate the allegations
against Gantsho contained in the Werksmans report.
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Mario Ferreira

Former employer: Siyangena Technologies
Former position: Director
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REPUBLIC OF ACCOUNTABILITY

CHARGE SH EET Summons N0373

Case No..covnree Lz
Magistrate’s Court
Accused: - Mario Ferveira
District: Regional division:
Court: Held at: I Date of trial:

Particulars of charge(s):

Mario Ferreira was the director of Siyangena Technologies. He is deeply
implicated in numerous allegations of corruption, bribery, and maney laundering
relating to the company's corrupt security systems contract with Prasa from
2011 to 2014. In the late 2000s, Ferreira moved his focus to South Africa with the
formation of Siyangena Technologies, which won a contract to supply Prasa with
outrageously priced access gates and security systems in 2011; this contract was
extended multiple times without any procurement process. The North Gauteng
High Court, which set aside the contract, found that the technology Siyangena
installed was a useless, safety hazard that could not be integrated into Prasa’s
existing systems.

Where is he now?

Little is known about the whereabouts of Mario Ferreira since he sold his newly
created soccer team, Stellenbosch FC, to Johan Rupert in 2017. However, what is
clear is that he continues to enjoy the fruits of one of the most egregious cases
of corruption at Prasa.

The charge sheet we think should be brought against him:

® Ferreira—and more broadly Siyangena—stands accused of violating the Pre-
vention and Combating of Corrupt Activities Act by paying suspected kick-
backs in the form of property to Lucky Montana and Luyando Gantsho at
Prasa to secure the security systems contract, and its many extensions.”
These allegations must be investigated by the Hawks.

* Evidence suggests that Ferreira and Siyangena violated the Prevention of
Organised Crime Act in moving large amounts of money obtained from the
corrupt Siyangena contract.

e Siyangena's contract with Prasa violated section 51 of the Public Finance
Management Act and Prasa’s supply chain management policy as the con-
tracts were anti-competitive, highly irregular, and overpriced; resulting in
billions in irregular expenditure on useless access gates that constituted
a safety hazard to passengers. The evidence around these irregularities is
extensively documented, justifying prosecution by the NPA.
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PRASA boss offers new turnaround strategy

“We hzve heard this all before, a nightmarish sense of déja vu” says #UniteBehind

15 Januzy 2020 | By Zoé Postman (/author/288/)
News (/category/news/) | South Africa (/region/South%20Africa)
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Bongisizwe Mpondo, administrator of PRASA, has promised a turnaround for the agency. Photo: Zoé Postman

Newly-appointed administrator of the Passenger Rail Agency of South Africa’s (PRASA), Bongisizwe Mpondo, says he plans to
reoper the Central Line in Cape Town — which has been closed since October 2019 due to vandalism — within six months.

Mponco was speaking at a PRASA press briefing at the Braamfontein depot in Johannesburg on Wednesday morning. The plan to
reoper the Central Line is part of his turnaround strategy for the train service in the next year.

“We're developing an integrated plan where we are going to fully upgrade that area ... The track, as well as the fencing needs to be
looked into,” said Mpondo.

He said the same would apply for the Pretoria to Mabopane line which was closed in January 2018 following a train crash that
claimed three lives. In the meantime, PRASA would find alternative transport for people who previously used the trains, he said.

b

DRASA was a breeding ground for non-performers and wrongdoers

In the vast month of working as the administrator, Mpondo said he had found that PRASA was 2 "breeding ground for non-
performers and wrongdoers”. He made an example of the previous interim board which had cancelled the security contracts
withoit a contingency plan. This, he said, had made the railway lines susceptible to a spate of arson and vandalism in 2018.

He saii a lack of planning had caused a major delay in the overhaul programme which meant the trains due for overhaul had to be
parkec, also putting them at risk of vandalism. This meant fewer trains were able to operate.

For the 2019/2020 financial year, Mpondo said only 10% of the capital budget of R12.5 billion had been used which meant plans
were rot being implemented.

Mponco said there was no consequence management in PRASA. Files needed for internal investigations suddenly went missi

https://groendup.org.zalarticle/prasa-boss-promises-new-turnaround-strategy/ 113
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Home » Premium

‘No hope for Prasa’ after extensive pillaging of
infrastructure

By Sipho Mabena
Premium Journalist
11 Sep 2020 | 05:00 am

It will take years to repair the damage done to the country's rail infrastructure in recent
months, with earth-moving equipment allegedly having been used to dig up railway
lines and other infrastructure, while costly security services are nowhere to be seen.

Picture for illustrattive purposes. The remains of train tracks are seen near the old Benrose Station, 10 September
2020, in Johannesburg. Picture: Michel Bega

The pillaging and destruction of the country’s rail infrastructure is so extensive that there is
vlittle hope of full recovery, with the Passenger Rail Agency of South Africa (Prasa) conceding
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Mbalula rails against Prasa management over CT Central Line
repairs, security issues

1 RaymondMaseko, Prasa vegional engineering manager, shows Transport Minister Fikile Mbalula (right) progress on repairs to the line between Pinelands and Langa. (Phato:

Tariro Washiyira)

DIVE DEEPER (4 MIN) -

| . By Tariro Washinyira (https://www.dailymaverick.co.za/author/tariro-washinyira-
Wo_.inyira-

. for-groundup/) O Follow (nttps #www dailymavenick co za/sign-in)
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‘Our biggest problem is management negligence’, minister claims.

https://www.da lymaverick.co.za/article/2022-05-16-mbalula-rails-against-prasa-management-over-ct-central-line-repairs-security-issues/ 17
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4/10/25, 5:40 PV Mbalula tears into Prasa management over CT Central Line progress
o = abinialy

s Do

Workers repairing the rail tracks on Friday. (Photo: Tariro Washingira)

Mphelo said that Parow station, on the Northern Line, would start operating in December, but no date
had been set for the return of the service as far as Wellington. “Wellington is not currently in the top
priority in the terms of extension. We want to recover the Central Line, we focus there at the moment. [t
is a resource issue.”

He said it would cost R2.1-hillion to fully repair the Central Line, of which R1.g-billion had already been
spent.

Mbalula said the security issues had now been resolved after a period of negligence. “Prasa security at the
present moment is totally different. The fact that during the lockdown when we stopped the trains people
stole even the frames of the stations shows negligence, The Prasa board decision thal was taken to stop
security contracts without a contingency plan has affected the security plans at Prasa. That is why we
witnessed massive vandalism throughout the country.”

ADVERTISEMENT

Don't want to see this? Remove ads

Speaking to the Prasa management team, he said: “When I come back I don’t want to hear that rail
reserves that have been recovered are now not protected.

“You have got a clear mandate lo increase security capacity,” Mbalula said. “We need to protect what we
have already done and recovered.”

Mbalula blames others but what is his role?

https://www.dz lymaverick.co.za/article/2022-05-16-mbalula-rails-against-prasa-management-over-ct-central-line-repairs-security-issues/ 377
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4/15/25, 6:54 P Prasa’s Leonard Ramatlakane joins commuters on the first train in 471 days to leave Langa station
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CAPE TOW+ CENTRAL LINE

Prasa’s Leonard Ramatlakane joins commuters on the first train
in 471 days to leave Langa station

1 prasa Sairperson Leonord Ramatlakane addresses journalists al Cape Town station after compleling the first trip between Langa and Cape Town on 15 February. {Photo:

Suné Payn , Daily Maverick)
DI"E DEEPER (2 MIN)

Pll N By Suné Payne (https:/ Jwww.dailymaverick.co.za/author/sune-payne/) O Follow
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4115/26, 6:54 PA Prasa’s Leonard Ramatlakane joins commuters of the first train in 471 days to leave Langa station

- r 1 e oMy S U
The first train oul of Langa station in 471 days waes sanitised between stops on 15 February. (Photo: Suné Payne, Daily Mauverick)

He described the ride as “nice” but said there was a delay of 12 minutes, which caused the train to arrive
in Cape Town just after 7am. This delay was due to manual authorisation.

With the resumption of the rail service on the central line, Dika says he will be able to save money
around R250 a week.

Ramatlakane said that commuters previously spent 40% of their income on transportation.

The first train to leave Langa station in months arrives for a trip to Cape Tewn on Monday murning. (Phote: Suné Payne, Daily Maverick)

“The central line had been stripped — electrical wires, fibres, everylhing — so it has been hampering the
functioning of the trains and now we are resuming,” Ramatlakane told journalists.

Ramatlakane told Daily Maverick there were plans in place for services to resume on the second phase
of the central line, from Langa to Phillipi, which extends to Mitchell’s Plain (Kapteinsklip) and
Khayelitsha (Chris Hani). Prasa hopes to resume services to these areas sometime between September
and December this vear. DM

https:/lwww.dailymaverick.co.za/arti cle/2021-02-1 5—prasas-leonard-ramatlakane-;oins-commulers-on-the-ﬁ rst-train-in-471-days-to-leave-langa-stat. ..
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3.1. the delay in the Hawk's completion of its investigation into two criminal cases
against former board memhers and CEO of the Passenger Rail Agency of South
Africa (“PRASA"); and

3.2 the failure by the National Prosecuting Authority ("NPA") to decide whether to
prosecute those individuals.

These are the references for the criminal cases:

4.1, CAS 405/08/205, registered at Hillbrow SAPS following a complaint hy PRASA’s
Mr PM Mamabolo to the South African Police Service ("SAPS”) on 8§ July 2012 and
supplemented on 28 September 2015.

4.2. It covered 37 complaints to the Public Protector about alleged corruption at
PRASA and its irregular tender award for the Swifambo contract.

4.3. CAS 278/9/2015, opened and registered at Brookiyn SAPS, following a complaint
by Mr Paul O’Sullivan to SAPS on 27 March 2016. 1t relates to PRASA's irregular
tender award for the Sivangena contract.

4.4, For convenience, we refer to them as the ‘criminal charges’.

The current state of the investigation into the criminal charges and of the NPA's readiness
to decide whether to prosecute is unknown.

Enquiries by the various Portfolio Committees of the National Assemnbly appear not to have
elicited clear responses from the Hawks or the NPA, nor have they accelerated matters.

PRASA’s pending court application to the Gauteng Division of the High Court, launched on
29 May 2017, and the evidence presented to the Zondo Commission have given the public
some insight into causes of the slow pace of the investigation and its impact on possible
prosecution. But since then, little to no information about the ripeness of the investigation
and of possible prosecution has been pubiicly available.

0S5 conducted its own investigation into the Swifambo and Siyangena tenders, producing a
report in 2022 entitled Wanted: The State Capture Conspirators. The Wanted report
analysed evidence in the public domain about eight individuals, connected to PRASA, and
related corporations. The Wanted report expressed 0S's view that, on its analysis, criminal
prosecutions should follow.

On 25 July 2022, OS gave the Hawks and NPA the Wanted report, to help the investigative
and prosecutorial process, which seemed to have ground to a halt. 0S received no response.
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27.

28.

29.

30.

31.

Constitution. They must aiso discharge their duties 'diligently and without delay' under
section 237 of the Constitution.

The independence and resultant effectiveness of the Hawks in investigating and combatting
corruption stems from the Constitution and the empowering legislation. Similarly, the
NPA's prosecutorial mandate also stems from the Constitution and empowering legislation.
The duty to investigate and combat corruption and to prosecute crimes diligently and
without delay attaches to the Hawks' and NPA's respective functions.

The right to reasons for exercises of public power—or a failure to exercise a public power,
where there is a duty to do so—avails a requester with a sufficient interest in the object of
the exercise.

Here, as a public interest organisation that strives to promote accountability in combatting
private sector crimes, OS has an interest in the effective investigation and possible
prosecution of the criminal charges.

Given the eight-year period since the criminal charges were laid, the absence of any visible
progress of the Hawk's investigation, and the NPS’s deference to the Hawk’s completion of
its investigation (seemingly] to start considering whether to prosecute, one is driven to
infer an irrational failure to fulfil the constitutional and legislative obligations on those
organs of state.

Adequate reasons are thus necessary to rebut that inference being confirmed through lack
of transparency and apparent inertness. A statement of the obvious, as was given, fails the
legality standard.

Nature of the request for reasons

32.

33,

34.

35.

OSissensitive to the fact that the Hawks and NPA, in responding to 0S's request for reasons,
would be chary of sharing details that might prejudice the state in conducting a future trial.

But 05's request is not aimed at extracting exhaustive detail that could jeopardise the
process, if disclosed. All it seeks are adequate and informative reasons about the process
and not the content of the investigations and possible prosecution.

Adequate and informative reasons should, at least, place 0S in a position to determine
whether the prima facie inference of irrational faiture to fulfil the constitutional obligations
on the Hawks and NPA has substance or is unfounded. They should place 0S in a position

to determine whether there are sufficient grounds for judicial review.

Please, therefore, provide us with reasons for-—
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The European company that profited from corruption at PRASA

Vossioh made R1.8-billion from a dodgy deal and has not paid back a cent

14 March 2024 | Ra'sesa Pather and Giga Nkomo for Open Secrets
Analysis (/calegory/analysis/) | South Africa (/region/South%20Africa)

South Africa’s commuter rail system declinaed because of cerruption invelving PRASA and a Spanish company. Archive photo: Ashraf Hendricks

This article is the first in a series of articles on corruption in PRASAs dealings with a front company called Swifambo Rail Leasing.
It focuses on Vossloh, a European rail technology company, which made billions of rands through a dubious partnership with
Swifambo.

In 2012, a deal was struck that contributed to the near collapse of the Passenger Rail Agency of South Africa (PRASA). The
Swifambo deal for 70 locomotives led to billions of rands in losses for PRASA and sccelerated the decline of passenger rail
services in South Africa.

Swifambo, a front company set up shortiy before the deal, partnered with Vossloh Espafia — the Spanish subsidiary of Swiss
railway stock manufacturing firm Stadler — to supply the locomotives. Stadler acquired Vossloh Espafia in 2016 from German
headquartered rail technclogy company, Vossloh AG. Vossloh Espafia was owned by Vossloh AG at the time it partnered with
Swifambo on the PRASA deal which was warth R3.5-billion.

In 2018, the Supreme Court of Appeal upheld a decision by the Johannesburg High Court declaring the contract corrupt. The
court said that Swifambo had acted as nothing but a front for Vossloh in the deal.

The lecomotives supplied by Vossloh, known as the Afro4000, were meant to improve long distance passenger services between
South African cities, but were revealed to be too tall for South African railways. Yet PRASA ended up paying Swifambo R2.7-billion
for the trains.

Swifambo went inta voluntary liguidation in 2018. The trains are now being auctioned by Swifambo's liguidators, Tshwane Trust, to
recover amounts owed to PRASA.

https://groundup.org.za/article/the-european-company-profited-from-corruption-at-prasa/ 1/5
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Vossloh received R1.8-billion of the R2.7-billicn Swifambo was paid by PRASA. According to the draft report of a 2017 investigation
by forensic auditor Ryan Sacks, commissioned by the Hawks, and a separate investigative report by forensic auditor Jan Dekker,
commissioned by the liquidators, Vossloh made the most money from the corrupt contract — even more than Swifambo's director,
Auswell Mashaba (https:/,fwww.dailymaverick.coza,’articie/zom-04-20—auswell~tal1-trains-mashaba-the-midd%eman—who—
derailed-prasa/).

The European company that profited from corruption at PRASA | GroundUp

Yet Vossloh has not paid back a single cent.

Vossloh's records show just how profitable the corruption at PRASA was for its European business. Before the locomotive contract,
Vossloh had already scored a major cash injection from PRASA, when Its German subsidiary, Vossioh Kiepe, shipped 272 air
conditioning units to PRASA in 2012 worth £80-million in a deal where there were “significant irregularities’, according to Sacks's

draft report.

That same year, Vossloh opened its South African headguarters, Vossloh Southern Africa Holding Company, in Midrand, Gauteng.
A year later, in 2013, it landed the “megacontract” for the locomotives for PRASA through its front company, Swifambo. At the time
Vossloh Espafa agreed to partner with Swifambo to provide the trains, Vossloh AG's profit was declining. The company’s annual
report for the year ending 2011/2012 showed a 5.7% decline in sales. Then, in 2013, orders rose by more than 37% to €453-million.
South Africa’s order of 70 locomotives made up more than half the value of orders Vossloh received in 2013.

The deal was set up to benefit a few at the expense of PRASA and South African commuters.

+2BN LOST T0 PRASA

Vossloh is a German
headquartered company, lis
Spanish subsidiary, Vossloh

Between 2013 and 2017, tront
company Swifambo made
suspicious and  irregular

payments to companies and
individuals  using  money
diverted from Prasa. These
are the beneficiaries of
Swifamba's corruption with
Prasa.

Espana, supplied the tfoo
tall trains that didn't fit
South African rails. Vossloh
Espafia wos acquired by
Swiss rail company, Stadler,
in 2016.

LAWYERS, AUDITORS
AND BANKS

MABUNDA AND
ASSOCIATES

MASHABA AND
ASSOCIATES
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FAILURE BY THE HAWKS AND NPA TO COMPLETE [INVESTIGATION INTO
CORRUPT ACTIVITIES AT RASA IN RELATION TO SWIFAMBO AND SIYANGENA
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10/04/2025, 12:43 Fw: RE: RE. PRASA RESPONSE LETTER - S'lindite Khumalo ~ Qutfook

We would appreciate if Prasa could continue to update us on any new information that comes to
its attention in the regard.

Many thanks

Are you missing a pronoun or title (Mr/Ms) in this email? Open Secrets prefers gender neutraiity in all our
communication.

Ariella Scher
Head cf Legal
Legal Unit | Open Secrets

pdaceh  |[eotwil [olinke  [ounstagr
ook ter din am lmohilePho +27 21 447 2701 | +27
re 83 390 4480

i_,"jema%lAddr

ascher@opensecrels,org.za
ess @"‘ 9.4

I_,‘jwebséte opensecrels.org.2a

On Monday, 25 November 2024 at 12:23, Nompumelelo Phasha
<Nompumelelo. Phasha@prasa.com> wrote:

Dear Sirs,
The above subject matter refers.

Please find attached hereto a letter in response to your letter

dated the 14th of October 2024. O
<

We trust that you will find the above in order.

about:blank?windowid=SecondaryReadingPane1 3/4



100412025, 12:43 Fw: RE: RE. PRASARESPONSE LETTER - Stindile Khumalo - Outlook

Kind regards

The infarmation contained in this communication from the sender is confidential.
This e-mail message is intended for the sole use of the individual or entity to which
it 1s addressed. If you have received this email in error, please notify the sender
immediately by email or telephone, and thereafter deiete this email from any and
all computer systems in which it may be stored. Any views or opinions presented in
this e-mail are solely those of the individuat sender and shall not be construed as
those of Passenger Rail Agency of South Africa (PRASA).

The information contained in this communication from the sender is confidential. This e-mail
message is intended for the sole use of the individual or entity to which it is addressed. If you
have received this email in error, please notify the sender immediately by email or telephone,
and thereafter delete this email from any and all computer systems in which it may be stored.
Any views or opinions presented in this e-mail are solely those of the individual sender and shall
not be construed as those of Passenger Rail Agency of South Africa (PRASA).

** NOTE: This e-mail originated from outside of our organisation. Please do not click links or attachments unless you recognise
the sender. **
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