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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

 

CASE NO:    

 

In the matter between: 

 

OPEN SECRETS NPC Applicant 

 

and 

 

NATIONAL HEAD: DIRECTORATE FOR PRIORITY 

CRIMES INVESTIGATION First Respondent 

 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Second Respondent 

 

PASSENGER RAIL AGENCY OF SOUTH AFRICA Third Respondent 

 
 
 

NOTICE OF MOTION 
 
 
 
KINDLY TAKE NOTICE that the Applicant intends to apply to this Honourable 

Court for an order in the following terms: 

 

1 Declaring invalid, reviewing and setting aside the following conduct of the 

Directorate of Priority Crimes Investigation (Hawks) of the South African 

Police Service (SAPS), represented by the First Respondent: 

 

1.1 the Hawks’ failure, within a reasonable time, to complete the 

investigations into the complaints of corruption and fraud at the 

Passenger Rail Agency of South Africa (PRASA), under SAPS case 

numbers CAS405/07/2015 and CAS278/09/2015, respectively 

concerning— 
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1.1.1 PRASA’s award and conclusion of the contract with 

Siyangena Technologies (Pty) Ltd (Siyangena) under 

tender number HO/SCM/223/11/2011, as well as the 

implementation of that contract; and 

 
1.1.2 PRASA’s award and conclusion of a contract with 

Swifambo Rails Leasing (Pty) Ltd (Swifambo) under tender 

number HO/FM-CRES/142/09/2013, as well as the 

implementation of that contract. 

 

2 Declaring invalid, reviewing and setting aside the following conduct of the 

National Prosecuting Authority (NPA), represented by the Second 

Respondent: 

 

2.1 having assumed a guiding role in the Hawks’ investigations referred 

to in prayer 1 above, the NPA’s failure, within a reasonable time, to 

see to the completion of those investigations; and 

 

2.2 the NPA’s failure to take a decision, either to prosecute or not to 

prosecute, persons implicated or involved in criminal activities, 

related to the award, conclusion and implementation of PRASA’s 

contracts with Siyangena and Swifambo, referred to in prayer 1.1. 

 
3 Granting the Applicant just and equitable relief against the Hawks, 

represented by the First Respondent, including: 

 
3.1 directing the Hawks to complete their investigations, referred to in 

prayer 1.1, without further delay; and 

 
3.2 directing the Hawks to take such further steps or file such further 

reports as the Court deems just and equitable. 
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3.3 directing the Hawks to pay the Applicant’s costs, including the 

costs of two counsel. 

 

4 Granting the Applicant just and equitable relief against the NPA, 

represented by the Second Respondent, including: 

 
4.1 directing the NPA to see to the completion of the investigations, 

referred to in prayer 1.1, without further delay; 

 
4.2 directing the NPA to take a decision, either to prosecute or not to 

prosecute, persons implicated or involved in criminal activities, 

related to PRASA’s contracts with Siyangena and Swifambo, 

referred to in prayer 1.1., without further delay; and 

 
4.3 directing the NPA to take such further steps or file such further 

reports as the Court deems just and equitable. 

 

4.4 directing the NPA to pay the Applicant’s costs, including the costs 

of two counsel. 

 
KINDLY TAKE NOTICE FURTHER that the Applicant will rely on the 

accompanying affidavit of HENNIE VAN VUUREN in support of this application. 

 
KINDLY TAKE NOTICE FURTHER that the Respondents are called upon in 

terms of Uniform Rule of Court 53(1)(a) of the Uniform Rules of Court to show 

cause as to why their ongoing failure to complete the investigations into alleged 

criminal activity, in connection with the Swifambo contract and Siyangena 

contract, should not be reviewed and declared unlawful and set aside. 

 
TAKE FURTHER NOTICE that in terms of Rule 53(1)(b) of the Uniform Rules the 

First and Second Respondents are required within fifteen (15) days after receipt 

hereof to dispatch to the Registrar and to the Applicant the record of their ongoing 

failure to complete the investigations, together with such reasons as they are by 
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law required or desire to give, relating to the decisions referred to in prayers 1 

and 2. 

 
TAKE FURTHER NOTICE that the Applicant may, within ten (10) days of receipt 

of the record from the Registrar, by delivery of notice and accompanying affidavit, 

amend, add to or vary the terms of its Notice of Motion and supplement its 

Founding Affidavit, in terms of Rule 53(4) of the Uniform Rules of this Court. 

 
KINDLY TAKE NOTICE FURTHER that the Applicant will accept notice and 

service of all documents in these proceedings at the address of its attorneys of 

record mentioned below. The Applicant will also accept electronic service at the 

following e-mail address: slindile.khumalo@powerlaw.africa, 

claire.dehosse@powerlaw.africa and legal@powerlaw.africa. 

 

KINDLY TAKE NOTICE FURTHER that, if the First and/or Second Respondents 

intend to oppose this application, they must— 

 
1. within fifteen days of receipt of this application or any amendment 

or supplement, give the Applicant notice of their intention to oppose; 

 

2. to appoint an address within twenty five (25) kilometres of the office 

of the Registrar, at which they will accept notice and service of all 

documents in these proceedings; and 

 

3. within thirty (30) days after expiry of the period referred to in Rule 

53(4), file your answering affidavits, if any. 

 

KINDLY TAKE NOTICE FURTHER that if you do not oppose this application, it 

will be heard on a date determined by the Registrar. 

 
 
DATED AT JOHANNESBURG ON THIS THE  8TH DAY OF MAY 2025. 
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_____________________________ 
POWER & ASSOCIATES INC. 

Attorneys for the Applicant 
20 Baker Street, Rosebank 

JOHANNESBURG, 2196 
Tel: +27 10 822 7860 

Fax: +27 86 614 5818 
E-mail: slindile.khumalo@powerlaw.africa 

claire.dehosse@powerlaw.africa 
legal@powerlaw.africa 

Ref: PLOS-202304 
C/o Beverly Shiells Attorneys Inc. 

Correspondent Attorneys for the Applicant 
1st Floor, Office 7C, Old Farm Office Forum 

823 Old Farm Road, Faerie Glen 
PRETORIA, 0081 

E-mail: beverly@beverlyshiells.com 
elena@beverlyshiells.com 

 

TO:   THE REGISTRAR OF THE COURT 

PRETORIA 
 
AND TO:  NATIONAL HEAD: DIRECTORATE OF PRIORITY 

CRIMES INVESTIGATION 

A5 Promat Building 
1 Cresswell Road 
Silverton 
PRETORIA 

 

AND TO:  NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 

VGM Building, Cnr Westlake and Hartley 
123 Westlake Avenue 
Weavind Park 
Silverton 
PRETORIA 

 

AND TO:  PASSENGER RAIL AGENCY OF SOUTH AFRICA 

Umjantshi House,  
30 Wolmarans Street,  
Braamfontein,  
JOHANNESBURG 
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I, the undersigned, 

HENNIE VAN VUUREN 

state under oath: 

1 I am a Director of the Applicant (Open Secrets), employed as such by the 

Applicant at its offices situated at the Second Floor, Community House, 41 

Salt River Road, Salt River, Cape Town. 

2 I am duly authorised to depose to this affidavit on behalf of Open Secrets, 

in accordance with the resolution authorising me to do so, attached hereto, 

marked annexure "FA1 ". 

3 The facts in this affidavit are true and correct. They are within my personal 

knowledge and belief unless otherwise stated or where the context 

indicates. 

4 Where I rely on information obtained from others, I state the source(s) and 

believe that information to be true and correct. Where I make legal 

submissions, I do so on the advice of Open Secrets' legal representatives, 

whose advice I accept and believe to be correct. 

A. NATURE OF THE APPLICATION 

5 Open Secrets seeks judicial review of the failure by the Directorate of 

Priority Crimes Investigation (the Hawks) and the National Prosecuting 

Authority (the NPA), diligently and without delay, to investigate crimes linked 

to the award of contracts by the Passenger Rail Agency of South Africa 

(PRASA) to-
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5.1 Siyangena Technologies (Pty) Ltd (Siyangena and Siyangena 

contract); and 

5.2 Swifambo Rails Leasing (Pty) Ltd (Swifambo and Swifambo 

contract) . 

6 These contracts, worth billions, were meant to modernise South Africa's rail 

system. Instead, they became conduits for fraud, stripping PRASA bare and 

abandoning millions of poor commuters to a crumbling transport lifeline. The 

Supreme Court of Appeal (SCA) reviewed the decisions to award these 

contracts to Siyangena and Swifambo, respectively , and set aside both 

contracts as irregular, tainted by corruption. 

7 Due to the delay in the finalisation of the investigations into the alleged 

corrupt conduct of those who were involved in the award of these contracts, 

the NPA has consequently not decided whether to prosecute anyone linked 

to the unlawful Siyangena and Swifambo contracts. The result is that, an 

excess of nine years has passed since the criminal complaints were laid in 

2015/2016, yet no one has been held accountable, contrary to the 

recommendations of the Judicial Commission of Inquiry into Allegations of 

State Capture (the Zondo Commission). 

8 The NPA claims that it awaits the Hawks' investigations; the Hawks point to 

the need for NPA guidance. This buck-passing has birthed an apparent 

paralysis that flouts the rule of law. 

9 The Constitutional Court, I am advised, stated that the review of a decision 

by the Hawks not to investigate a crime within its jurisdiction amounts to an 

administrative action. Open Secrets thus seeks the following orders under 

the Promotion of Administrative Justice Act, 3 of 2000 (PAJA) or, 

alternatively, the principle of legality -
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9.1 declaring invalid and reviewing the failure by the Hawks and the 

NPA to conclude investigations into the conclusion and 

implementation of the Siyangena and Swifambo contracts diligently 

and without delay; and 

9.2 directing the Hawks and the NPA to conclude their investigations 

into the Siyangena and Swifambo contracts di ligently and without 

further delay. 

10 Open Secrets further seeks orders under section 172(1)(a) and (b) of the 

Constitution, based on the principle of legality-

10.1 declaring invalid the NPA's failure to decide whether to prosecute 

persons, whom-

10.1.1 the SCA found to have acted in a corrupt manner in 

connection with the award and implementation of the 

Siyangena and Swifambo contracts, under cases Swifambo 

Rail Leasing (Pty) Limited v Passenger Rail Agency of 

South Africa 2020 (1 ) SA 76 (SCA) and Siyangena 

Technologies (Pty) Ltd v PRASA and Others 2023 (2) SA 

51 (SCA), respectively; and 

10.1.2 the Zondo Commission recommended that the NPA 

considers prosecuting; and 

10.2 directing the NPA to decide, within a reasonable time, whether to 

institute prosecutions of persons recommended for prosecution in 

the Zondo Commission report and based on findings of the SCA. 

11 In this affidavit, I address the following topics in turn: 
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11 .1 the parties to the litigation; 

11 .2 the relevant constitutional and legislative framework; 

11 .3 the unlawful contracts and criminal complaints; 

11.4 the evidence that the investigations have stagnated; 

11 .5 the Presidency's status update on the implementation of the Zonda 

Commission report; 

11 .6 Open Secrets' research; 

11 . 7 Open Secrets' attempts to engage the Hawks, NPA and PRASA; 

11 .8 individuals implicated in corruption, who remain unaccountable; 

11 .9 grounds of review; and 

11.10 the disclosure of the Rule 53 record. 

B. PARTIES TO THE LITIGATION 

12 The Applicant, Open Secrets, is a civil society organisation, incorporated as 

a non-profit company in terms of the company laws of South Africa. Its 

registered offices are situated at the Second Floor, Community House, 41 

Salt River Road, Salt River, Cape Town. 

13 Open Secrets is committed to work for social justice. It undertakes 

investigative research that informs activism and legal measures towards 

accountability for economic crimes and other key social issues, one of which 

is combatting State capture. Clause 3 of its memorandum of incorporation 



(attached hereto, marked annexure "FA2") provides that Open Secrets' 

objective is-

7 

"[t]o promote human rights and democracy by pursuing accountability for economic 

crime and related human rights violations in Southern Africa, through advocacy, 

public interest litigation and research." 

14 Open Secrets has standing to bring th is application in its own name, in terms 

of section 38(a) of the Constitution, and in the public interest, in terms of 

section 38(d) of the Constitution. It is on these bases that it institutes this 

application. 

15 The First Respondent is the National Head of the Hawks. The Hawks are 

the independent anti-corruption agency, established within the South 

African Police Service (SAPS) under Chapter 6A of the South African Police 

Service Act, 68 of 1995 (SAPS Act). The Hawks' head office is situated at 

A5 Promat Building, 1 Cresswell Road, Silverton, Pretoria. 

16 The Second Respondent is the National Director of Public Prosecutions (the 

NDPP), being the head of the NPA. The NPA is the single prosecuting 

authority, established under section 179 of the Constitution. The National 

Prosecuting Authority Act, 32 of 1998 (the NPA Act) governs its structure 

and functions. The NPA's head office is situated at VGM Building, 124 

Westlake Avenue, Weavind Park, Silverton, Pretoria. 

17 The Third Respondent is the Passenger Rail Agency of South Africa 

(PRASA). PRASA is the national entity tasked with the provision of rail 

commuter services across South Africa , established under section 22 of the 

Legal Succession to the South African Transport Services Act, 1989. Open 

Secrets does not seek any rel ief against PRASA, but cites PRASA in light 

of the interest that it may have in the application. PRASA's head office is 



situated at Umjantshi House, 30 Wolmarans Street, Braamfontein, 

Johannesburg. 

C. CONSTITUTIONAL AND LEGISLATIVE FRAMEWORK 

(a) Hawks' Constitutional and Statutory Mandate 

8 

18 Section 205 of the Constitution governs the national police service, which 

includes the Hawks. Subsection (2) requires national legislation to establish 

the powers of the police service and to enable the police service to 

discharge its responsibilities effectively. Subsection (3) outlines the SAPS' 

constitutional duties: 

"The objects of the police service are to prevent, combat and investigate crime, to 

maintain public order, to protect and secure the inhabitants of the Republic and 

their property, and to uphold and enforce the law." 

19 Importantly, the SAPS bears the constitutional duty, among others, to 

investigate crime. 

20 Section 17C(1) of the SAPS Act establishes the Hawks as a specialised unit 

within the SAPS. 

21 The Hawks, as part of the SAPS, are also obliged to discharge a 

constitutional duty to investigate crime diligently and without delay under 

section 237 of the Constitution. This obligation, along with the principle of 

accountability, constitutes the constitutional lens through which section 

39(2) of the Constitution requires the SAPS Act to be interpreted. 

22 Section 170(1 )(a) stipulates the functions of the Hawks: to prevent, combat 

and investigate inter alia national priority offences, which in the opinion of 

the National Head of the Hawks need to be addressed by the Hawks. 
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Section 17 A defines 'national priority offences' as "organised crime, crime 

that requires national prevention or investigation, or crime which requires 

specialised skills in the prevention and investigation thereof, as referred to 

in section 16(1)'. (Emphasis added). 

23 The Hawks ought to tackle high-profile cases, including corruption in State­

owned enterprises, organised crime syndicates and other significant 

economic crimes. The Hawks are meant to be South Africa's dedicated anti­

corruption agency. 

24 As an independent entity, insulated from political and executive influence, 

the Hawks are designed to combat corruption within government 

departments, public entities and private institutions, especially where the 

impact undermines public confidence in the state. 

25 The Hawks play a crucial role in enforcing the Prevention and Combatting 

of Corrupt Activities Act 12 of 2004 (PreCCA). PreCCA is the principal 

statute for addressing corruption, which depends on the diligent and 

timeous investigation of complex and serious cases. 

26 The SAPS Act empowers the Hawks to adopt a multi-disciplinary approach 

to help with the effective performance of its functions as follows: 

26.1 Section 170(3) permits the Head of the Hawks to seek the NPA's 

assistance in the investigation of a national priority offence. 

26.2 Section 17F facilitates assistance and cooperation between the 

Hawks and other government departments or institutions, including 

those with specialised crime intelligence, auditing and financial 

skills. 
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26.3 An Operational Committee reviews, monitors, and facilitates the 

support and assistance from other government departments and 

institutions to the Hawks. 

27 The SAPS Act recognises the vital interrelationship between the Hawks and 

the NPA, going so far as to guarantee the NDPP membership of the 

Operational Committee under section 17 J(1 )(a)(iii). This Committee also 

consists of the Deputy National Commissioner of the South African Police 

Service authorised by the National Commissioner, the Directors General of 

Finance, Justice and Constitutional Development, the National Intelligence 

Agency and Home Affairs, the Commissioner of the South African Revenue 

Service; the Head of the Financial Intelligence Centre; and any other 

persons as the Operational Committee may require from time to time. 

28 The Hawks and its committees are accountable to Parliament under section 

17K. Parliament's duty to oversee the functioning of the Hawks promotes 

the Hawks' independence. 

(b) The NPA's Constitutional and Statutory Mandate 

29 Section 179 of the Constitution establishes the NPA as the primary body 

responsible for instituting criminal proceedings on behalf of the state. The 

NPA may also carry out any necessary functions incidental to instituting 

criminal proceedings and, where necessary, discounting them. In terms of 

section 179(4) of the Constitution, the NPA has a duty to exercise its 

functions without fear, favour or prejudice, as prescribed in terms of the NPA 

Act. 

30 Unlike the Hawks, the NPA has discretionary prosecutorial powers, which 

must be exercised in accordance with the law. 



31 As far as the NPA also has investigative powers, which it must exercise 

without fear, favour or prejudice -

11 

31 .1 as a necessary incident of, and precondition for, exercising its 

discretion to prosecute, it bears the constitutional duty to do so 

diligently and without delay under section 237 of the Constitution; 

and 

31 .2 in collaboration with the Hawks, it also assumes the underlying 

constitutional duty to investigate crime, which it too must undertake 

diligently and without delay under section 237 of the Constitution. 

32 The constitutional requirement for the NPA to operate without fear, favour 

or prejudice to protect its independence is crucial for the NPA to handle 

high-profile cases of corruption, fraud, and other priority crimes without 

undue pressure. The Constitution thus calls for national legislation to 

provide for the structure and impartiality of the NPA, which Parliament has 

done through the NPA Act. 

33 Section 39(2) of the Constitution also requires the NPA Act to be interpreted 

in a manner that promotes the spirit, purport and objects of the Bill of Rights. 

This includes, among other things, the principle of accountability. 

34 The NPA works alongside law enforcement agencies, such as the Hawks, 

to investigate and prosecute crimes under PreCCA and the Prevention of 

Organized Crime Act 121 of 1998 (POCA). 

35 Section 7 of the NPA Act empowers the NPA to direct investigations, if it 

considers it necessary to fulfil its prosecutorial duties. This power is 

significant when specialised knowledge or resources are required, such as 

in connection with complex financial crimes. 
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36 President Ramaphosa first established the Investigating Directorate 

under section 7 in April 2019 as a specialised, multi-disciplinary unit within 

the NPA. In an extract from the NPA's website (which is attached hereto, 

marked annexure "FA3") it was described as: 

"[t]he anti-corruption entity [which] is premised on cooperation and collaboration 

with other law enforcement agencies to ensure integration, accountability, and 

alignment of priorities for the realisation of government's objective to effectively 

address corruption, in accordance with the relevant policy direction and legislation. 

Through a project approach and prosecution-led investigation, the ID houses under 

one umbrella specialist professionals, including prosecutors, financial and criminal 

investigators, data analysts, cyber forensics specialists, project managers, and the 

entire corporate services. Of these officials, include secondments from other law 

enforcement agencies, such as South African Police Services (SAPS), State 

Security Agency (SSA), Directorate for Priority Crime Investigations (DPCI), also 

known as the Hawks, South African Revenue Services (SARS), and Independent 

Police Investigative Directorate (/PIO) all pulling together to clean up the country 

from the systematic rot of white-collar crimes." 

37 The Investigating Directorate was intended to prosecute crimes arising from 

the Zondo Commission, including fraud, corruption and complex financial 

crimes. It has powers to direct investigations, gather evidence, issue 

subpoenas and prosecute high-profile cases involving government officials 

and State-owned enterprises. 

38 Since then, the National Prosecuting Authority Amendment Act 10 of 2024, 

which came into effect in August 2024, established the Investigating 

Directorate against Corruption (IDAC) as a permanent unit within the NPA. 

The IDAC's existence does not depend on the President's will. The powers 

of the IDAC are contained in section 7(1A) of the NPA Act. 

39 Just as section 1 ?F of the SAPS Act does for the Hawks, section 7(4)(a) of 

the NPA Act permits officials from other state bodies to assist the IDAC. 
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Members of the Hawks can assist the IDAC on secondment and vice 

versa. The IDAC can also be assisted by officials from other law 

enforcement agencies, such as the SAPS, the State Security Agency 

(SSA), SARS, and the Independent Police Investigative Directorate (IPID).1 

40 Echoing section 179(2) of the Constitution, sections 20(1) and (2) of the 

NPA Act empower a Director of Public Prosecutions, a Deputy Director of 

Public Prosecutions and a prosecutor, to exercise, among other things, the 

powers (a) to institute and conduct criminal proceedings on behalf of the 

State and (b) to carry out any necessary functions incidental to instituting 

and conducting criminal proceedings on behalf of the State. 

41 Section 21 of the NPA Act requires a prosecution policy to be observed 

when members of the NPA exercise their prosecutorial powers. The NDPP 

must determine that policy with the concurrence of the Minister of Justice 

and Correctional Services. 

42 The latest publicly accessible version of the Prosecution Policy is from June 

2013 (attached hereto, marked as annexure "FA4"). Part A of Chapter 3 

requires reasonable and probable cause to institute a prosecution: 

"In deciding whether or not to institute criminal proceedings against an accused 

person, prosecutors must assess whether there is sufficient and admissible 

evidence to provide a reasonable prospect of a successful prosecution. There must 

indeed be a reasonable prospect of a conviction, otherwise the prosecution should 

not be commenced or continued." 

43 The NPA is thus duty-bound to prosecute if there is sufficient evidence to 

sustain a reasonable prospect of conviction. This duty is subject to one 

exception in item 3(C) of the Prosecution Policy: the NPA may decline to 

1 See https://www.npa.qov.za/investigating-directorate. 



prosecute an otherwise viable case, if the public interest so demands, 

given-

43.1 the nature and seriousness of the offence; 

43.2 the interests of the victim and the broader community; and 

43.3 the circumstances of the offender. 
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44 Section 28(2)(a) of the NPA Act, read with section 170(3) of the SAPS Act, 

empowers the Investigating Directorate to designate a person to investigate 

a national priority crime. Such an investigator has all the investigative 

powers under sections 28 and 29 of the NPA Act, including the power of 

subpoena. 

45 As I explain later, Open Secrets is not aware of the NPA having used its 

own powers of subpoena, despite complaints by the Hawks that employees 

of PRASA have not cooperated in their protracted investigation. 

(c) Function of the Hawks and NPA Collectively in Relation to State 

Capture 

46 The SAPS, the Hawks, the NPA, and the IDAC are required to address 

crimes linked to State Capture. They are statutorily empowered to 

cooperate in that endeavour. 

47 Open Secrets faced challenges in identifying which body is in charge of the 

investigations into the Siyangena and Swifambo contracts. This is also 

because the Hawks and the NPA have co-operated with each other in 

relation to acts of wrongdoing that were identified at the Zondo Commission, 

which is perfectly permissible in terms of the statutes that are mentioned 

above. However, in the present case, this appears to have been used by 
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the two entities to try and avoid liability, which flies in the face of both 

entities' empowering statutory provisions. The Hawks and NPA were not 

forthcoming with information, as I explain in Part G of this affidavit below. 

Ultimately, it appears that they have assumed joint responsibility for 

investigating the Siyangena and Swifambo contracts. 

D. UNLAWFUL CONTRACTS AND CRIMINAL COMPLAINTS AT PRASA 

(a) Molefe Board tries to sweep clean 

48 In 2015, when Popa Molefe (Mr Molefe) assumed the chairmanship of 

PRASA, he inherited an organisation riddled with corruption.2 Determined 

to root out the rot, the Molefe Board launched internal investigations, 

discovering how deeply entrenched the corruption was. 

49 Before Mr Molefe, PRASA had operated under the leadership of the then 

Group Chief Executive Officer, Lucky Montana (Mr Montana), and a Board 

chaired by Sifiso Buthelezi (Mr Buthelezi). After leaving PRASA, Mr 

Montana segued into an advisory role to high political office-bearers and Mr 

Buthelezi became a deputy minister in the national government. Both now 

represent Mkhonto weSizwe as Members of Parliament. 

50 The Siyangena and Swifambo contracts were peddled as measures to 

modernise South Africa's rail infrastructure. Instead, they have become 

synonymous with corruption and maladministration on a staggering scale. 

51 Acting on the remedial action of the Public Protector regarding tender 

irregularities at PRASA under the previous leadership, an adverse report by 

the Auditor-General and its own investigations, Mr Molefe's Board did right 

2 Open Secrets prefers gender neutrality, including not using gendered titles, in all its written work. We 
nevertheless employ gendered titles herein as this is how the persons concerned have themselves publicly 
identified. Open Secrets does not intend to make assumptions about anyone's identity. 



by approaching the courts to nullify the Siyangena and Swifambo 

contracts. These self-reviews succeeded resoundingly. 
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52 Extracts of the Public Protector's report titled "DERAILED: A Report on 

investigation into allegations of maladministration relating to financial 

mismanagement, tender irregularities and appointment irregularities against 

the Passenger Rail Agency of South Africa (PRASA)" are attached hereto, 

marked annexure "FAS". I have not located the Auditor-General's report, but 

Mr Molefe explained in his affidavit in PRASA's application to this Court in 

May 2017, that both reports motivated in favour of the self-review 

applications (this is evident from paragraphs 9 to 10 of Mr Molefe's affidavit 

attached hereto, marked annexure "FA6").3 I discuss PRASA's 2017 court 

application in Part E of this affidavit below. 

53 The High Courts and SCA found that the Siyangena and Swifambo 

contracts were procured through fraudulent means, with key individuals 

such as Mr Montana playing a central role in orchestrating the corruption 

within PRASA. The Courts thus ordered that both contracts be set aside. 

54 The judgments, the adverse findings in which I discuss next, are reported 

as-

54.1 Siyangena Technologies (Pty) Ltd v PRASA and Others 2023 (2) 

SA 51 (SCA); 

54.2 Passenger Rail Agency of South Africa v Siyangena Technologies 

(Pty) Ltd and Others [2020] ZAGPPHC 738 (unreported); 

3 In order to avoid overburdening the Court, Mr Molefe's complete affidavit and its voluminous annexures 
are omitted. I am advised that, all the respondents in the current proceedings were parties to that litigation. 
There is therefore no prejudice to them in omitting Mr Molefe's full affidavit as an annexure. My legal 
representatives are able to provide the full affidavit, together with its corresponding annexures, should this 
be required. 



54.3 Swifambo Rail Leasing (Pty) Ltd v PRASA 2020 (1) SA 76 (SCA); 

and 
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54.4 Passenger Rail Agency of South Africa v Swifambo Raif Agency 

(Pty) Ltd 2017 (6) SA 223 (GJ). 

(b) Siyangena contract 

55 PRASA procured the Siyangena contract in 2010. The reason given for the 

procurement was to improve station access control and security systems in 

preparation for the 2010 FIFA World Cup. 

56 The Siyangena contract was meant to enhance passenger safety and 

reduce fare evasion by installing integrated security systems, including 

access gates, closed-circuit television (CCTV) cameras and public address 

systems at train stations. The urgency of completing these installations 

before the World Cup was cited as a reason to expedite the procurement 

process. 

57 The procurement process was, however, severely flawed and riddled with 

corruption, as the SCA found. PRASA officials, particularly Mr Montana, 

bypassed standard procurement procedures and manipulated internal 

processes to favour Siyangena. PRASA awarded the contract without a 

competitive bidding process, a proper needs analysis assessment, or the 

necessary approvals being obtained from the Department of Transport and 

the National Treasury, respectively. 

58 The initial contract of R61.8 million quickly escalated in cost due to 

extensions, ultimately reaching over R4 billion. These extensions were 

granted without competitive tender processes being followed, and the 

contract's scope was repeatedly expanded without proper authorisation or 

budget allocations in place. The equipment installed was later criticised for 



being outdated and unfit for purpose. This caused severe harm to PRASA 

and to the public purse which funded the procurement of the equipment. 
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59 The SCA relied on these findings of the High Court, among others, to 

support its conclusion that the procurement process followed by PRASA in 

terms of this contract was corrupt and that key individuals at PRASA were 

complicit in this conduct: 

59.1 Mr Montana was vital to driving the appointment of Siyangena as a 

winning bidder, overlooking concerns raised internally by key 

managers including the Senior Manager: Projects about funding 

and ownership and the Supply Chain Management department. Mr 

Montana had held private meetings with Swifambo's CEO Auswell 

Mashaba (Mr Mashaba), to the exclusion of PRASA's general 

manager. 

59.2 The motivation to the Board for approval of the Siyangena contract 

deleted reference to Mr Montana, masking his involvement but 

nevertheless purporting to lay responsibility at the door of the same 

general manager who had been excluded from the private meeting. 

59.3 Siyangena's earlier contract with PRASA was used to justify 

awarding it (Siyangena) the new contract, which by-passed any 

vetting process. Mr Montana circumvented the PRASA committees 

that had been established to ensure efficiency and transparency in 

procurement processes. 

59.4 No contract was signed; only a letter of appointment of Siyangena 

from Mr Montana could be located. 

)}- -
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59.5 Costs under the pilot project ballooned more than twelve-fold. It 

seemed that Siyangena was given a blank cheque to specify its own 

bill of quantities. 

59.6 The budget for the Siyangena contract was omitted from the 

Medium-Term Expenditure Framework, contrary to the National 

Treasury Guidelines for 'mega projects' , and the Minister of 

Transport had not approved the deal. 

59. 7 PRASA's national budget for the installation of speed gates was 

R317 million, yet the Board approved the Siyangena contract for 

almost R1 .3 billion. Though the members of the Board, who gave 

the approval for the appointment of Siyangena as a winning bidder, 

lacked the necessary experience to evaluate the bid, they 

nonetheless found that Siyangena met the technical requirements. 

They also approved Siyangena's bid for R900 million more than the 

bid price. 

59.8 PRASA made an upfront payment to Siyangena, allegedly as a 

deposit to buy equipment, without knowing what the equipment was 

going to be. There were also several irregularities under the Joint 

Buildings Contract Committee (JBCC) agreement: the works and 

quantities were unspecified, and the principal agent had none of the 

skills needed for the position. 

59.9 The goalposts for the Siyangena contract constantly shifted without 

an open and fair procurement process, supposedly because goods 

and services were needed urgently. 

59.10 Mr Montana, against advice from concerned employees at PRASA, 

issued a letter of appointment for the first extension to the value of 

R2.5 billion. He did so again, but with the buy-in of the Group Chief 
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Procurement Officer, issuing another letter of appointment to 

Siyangena for upgrading equipment already installed for a price of 

R794 million. 

60 The SCA also endorsed the High Court's finding that Mr Montana had tried 

to cover up the corruption by obstructing the flow of information to the newly 

appointed Board, after Mr Buthelezi had left as chairperson of PRASA. 

(c) Swifambo contract 

61 PRASA procured the Swifambo contract in March 2013. It did so after 

identifying a significant shortfall of locomotives needed for its operations. 

The procurement process was initiated to modernise and expand its aging 

fleet, which was affecting the reliability of the rail service. 

62 However, the procurement was plagued with irregularities and corruption. 

The tender was awarded to Swifambo, a newly established black-owned 

entity, which was acting as a front for Vossloh, a Spanish locomotive 

manufacturer that lacked the necessary Black Economic Empowerment 

(BEE) credentials required for State contracts. 

63 The Swifambo contract stipulated that Vossloh would supply the 

locomotives through Swifambo, but the arrangement circumvented local 

content and BEE requirements, thereby violating procurement laws. 

64 The SCA relied on these findings of the High Court, among others, to 

support its conclusion that the procurement process was corrupt and key 

individuals at PRASA were complicit: 

64.1 Daniel Mthimkhulu (Mr Mthimkhulu) was the Executive Manager: 

Engineering Services at PRASA and played an influential role in the 



procurement of the Swifambo contract. (He has since been 

convicted of fraud, having faked his qualifications.) 
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64.2 Mr Mthimkhulu, who had been appointed to his position by Mr 

Montana, motivated to Mr Montana that PRASA needed new 

locomotives. PRASA published a request for proposals and held a 

compulsory meeting with bidders-one which Swifambo did not 

attend. 

64.3 Despite lacking the expertise, Mr Mthimkhulu supplied the 

specifications for the locomotives. These specifications were 

tailored to fit the locomotives that a Spanish company, Vossloh, 

intended to supply. Mr Montana had been party to Mr Mthimkhulu's 

conduct. 

64.4 Mr Montana had tried to cover up the tender irregularities when the 

Molefe Board took over governance at PRASA. 

64.5 Mr Montana also misled the Board of PRASA by trying to minimise 

the complaint laid with the Public Protector as trivial. But after the 

Molefe Board pressed him for a response, Mr Montana left PRASA. 

64.6 The Molefe Board then uncovered evidence of Mr Montana's abuse 

of power. He had fired senior employees who had attempted to 

redress the tender irregularities and, to frustrate the investigation, 

he had instructed employees to delete electronic documents. 

(d) Criminal complaints to the SAPS 

65 When the Molefe Board discovered the abovementioned irregularities, 

PRASA employees laid two criminal complaints with the SAPS as follows: 
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65.1 Mr Joe Mamabolo, Senior Manager: Human Resources, made a 

general complaint, based on the 37 complaints that had been 

addressed to the Public Protector, in July 2015 under case number 

CAS405/07/2015. His complaint related to the Swifambo contract. 

PRASA supplemented this with a more detailed complaint that it 

submitted to the SAPS in September 2015. 

65.2 PRASA then made a second detailed complaint in March 2016 

under case number CAS278/09/2015. That complaint related to the 

Siyangena contract. PRASA's complaint was used to supplement a 

pre-existing case opened by Paul O'Sullivan also in relation to the 

award of the Siyangena contract by PRASA. 

66 The SAPS would have referred these criminal complaints to the Hawks, as 

they related to 'priority crimes.' However, despite whistleblowers having 

raised alarm as to Mr Montana's stronghold at PRASA, the resultant Public 

Protector report, the Auditor-General's reports and the laying of the criminal 

complaints, investigations appear to have ground to a halt or are, at best, 

proceeding at a glacial pace, and no one has been prosecuted for corruption 

at PRASA. The failure of justice lies with the Hawks-the nation's dedicated 

anti-corruption agency-and the NPA. Their ostensible inaction is 

inexplicable, particularly given the commitment by the Molefe Board to 

cooperate in the investigations, promising to provide 'substantial 

assistance'. The extract of paragraph 16 of Mr Molefe's affidavit under case 

number 36337/2017, is attached hereto, marked annexure "FA7". 

E. STAGNANT INVESTIGATIONS INTO THE SIYANGENA AND 

SWIFAMBO CONTRACTS 

(a) PRASA turns to the courts for help 
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67 Frustrated by the lack of progress in the investigations, PRASA turned to 

this Court for help in May 2017. It sought an order, essentially, compelling 

the Hawks to progress and complete their investigation into the awards and 

implementation of the Siyangena and Swifambo contracts (Siyangena and 

Swifambo investigations), and to do so with the help of the NPA 

(PRASA's 2017 application). 

68 The Hawks opposed the application, and the relief sought. 

69 Interlocutory skirmishes followed, with the Hawks mounting a spurious 

challenge to the authority of Mr Molefe to institute the proceedings on behalf 

of PRASA. Both the High Court (per N Davis J) and the Zondo Commission 

criticised the Hawks' obstructive approach, dismissing their objection. This 

Court ruled in PRASA's favour in May 2018. The unreported judgment of N 

Davis J is attached hereto, marked annexure "FAS". 

70 For reasons unknown to Open Secrets, PRASA's 2017 application stalled 

and never proceeded to judgment. But after their interlocutory point failed, 

the Hawks delivered an answering affidavit in the main proceedings, 

purporting to justify the delay in completing their investigation. 

71 I turn to that affidavit of Lieutenant General Khana next. 

(b) Evidence of Lt Gen Khana in PRASA's 2017 Court Application 

72 Lt Gen Khana - then the head of the Serious Commercial Crimes 

Investigations unit within the Hawks - delivered his affidavit in the main 

proceedings of PRASA's 2017 application (attached hereto, marked 

annexure "FA9").4 This is a summary of his evidence: 

4 To avoid overburdening the Court, I attach only the relevant portion of the Lt. Gen. Khana's affidavit. My 
legal representatives are able to provide the complete affidavit, together with its corresponding annexures, 
should this be required. 
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72.1 Lt. Gen. Khana was responsible for the Siyangena and Swifambo 

investigations. The criminal complaints allegedly lacked detail and 

substantiation, thus the need for an in-depth investigation. 

72.2 He complained that PRASA's lack of cooperation was a significant 

impediment. PRASA allegedly refused to provide the requested 

documents. The Hawks needed to use section 205 of the Criminal 

Procedure Act 51 of 1977 in order to obtain the documents-this 

provision allows a judicial officer to take a witness' evidence as to 

an alleged offence. 

72.3 In his view, PRASA was obstructing the Hawks from interviewing 

key witnesses, insisting on in-house lawyers being present during 

interviews and acting as the conduit for all communications. This 

further delayed the Hawks' investigative process into PRASA. 

72.4 Lt. Gen. Khana cited undue interference, claiming that PRASA's 

management attempted to control the investigation by dictating 

which employees could be interviewed and under what conditions. 

This included demands that certain officials be treated as witnesses 

rather than suspects. 

72.5 The Hawks initially used forensic support from Horwath Forensics 

(now Crowe Forensics) but later terminated their services after 

concerns that were raised regarding unauthorized access to bank 

Statements. Lt. Gen. Khana did not want any unlawfully obtained 

evidence to undermine the integrity. of the investigation. 

72.6 He stated that since he took over the investigation, there were 

significant improvements in the investigation: an investigation plan 

was in place, guided by experienced prosecutors from the NPA, and 



high-level meetings between the Hawks and the NPA were 

ongoing to monitor progress and resolve any issues. 
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72. 7 He tried to assure the Court that the investigations were nearing 

completion, but he advised against rushing the process at the 

expense of thoroughness. He affirmed his commitment to finalising 

the investigations and submitting a docket to the NPA for a decision 

on prosecution. 

73 As I mentioned above, Open Secrets does not know why this matter did not 

proceed to hearing and thereafter to judgment. Therefore, the veracity of Lt. 

Gen. Khana's allegations has not been pronounced on by a court. 

(c) Evidence of Lt. Gen. Lebeya before the Zondo Commission 

74 Lt. Gen. Lebeya became the Head of the Hawks in July 2018. In August 

2021 , he submitted an affidavit to the Zondo Commission regarding the 

Siyangena and Swifambo investigations (attached hereto, marked 

annexure "FA10").5 This is a summary of his evidence: 

74.1 As of 2021, the Hawks were investigating 20 cases related to 

PRASA. These cases arose from the two criminal complaints laid 

with the Hawks against PRASA in 2015 and 2016, respectively. 

74.2 By August 2021 , the Swifambo investigation was reportedly 90% 

complete with 383 Statements collected, while the Siyangena 

investigation was 75% complete with 185 Statements taken. 

5 To avoid overburdening the Court, I attach only the relevant portion of the Lt. Gen. Lebeya's affidavit. My 
legal representatives are able to provide the complete affidavit, together with its corresponding annexures, 
should this be required. 



74.3 Lt. Gen. Lebeya cited these reasons for the delays in concluding 

these investigations: 
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74.3.1 Lack of cooperation from PRASA: He claimed that 

PRASA did not provide the necessary documents and 

statements despite multiple requests. Meetings were held 

with PRASA's legal officials, including Ms Martha Ngoye 

and a Mr Dingiswayo, but the information required was not 

forthcoming. 

74.3.2 Obstruction by PRASA Officials: He claimed that 

PRASA officials, particularly in the legal department, 

insisted on being present during interviews with other 

PRASA employees, which hampered the Hawks' ability to 

conduct their investigations independently. 

74.4 The Hawks responded by having one subpoena served (contrary to 

Lt. Gen. Khana's suggestion in his affidavit at para 24), but Lt. Gen. 

Lebeya gave no details about the identity of the recipient or the 

result. 

74.5 He described the relationship between PRASA and the Hawks from 

2015 to 2018 as 'unsound', but he countered that he himself had 

met with the "previous Board, the Administrator and the current 

Board on nine occasions, with the last being a virtual meeting on 7 

April 2021"-more than five months before making his affidavit. He 

did not explain what happened at any of those meetings or how the 

discussions progressed the investigations. 

74.6 Lt. Gen. Lebeya then pointed to systemic challenges within the 

Hawks, such as the difficulty in securing forensic support: 
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74.6.1 He explained that the Hawks initially engaged Crowe 

Forensics (previously Horwath Forensics) led by Mr Ryan 

Sacks to conduct a forensic analysis and report on the 

Swifambo contract (Sacks' report). The Sacks' report 

was meant to be followed by a second report, to be 

prepared also by Mr Sacks. 

74.6.2 But the Hawks stopped using Mr Sacks' firm as the 

prosecutors had concerns about the objectivity of the 

report. They did not raise their concerns directly with Mr 

Sacks, and Open Secrets is not privy to them. 

74.6.3 Open Secrets is not aware of any further forensic reports 

which were procured by the Hawks for this investigation. 

(d) The Zondo Commission's Findings and Recommendations 

75 In the official report of the Zondo Commission (the Zondo Commission 

report), Deputy Chief Justice Zondo (as he then was) lamented the 

stagnation in the investigation of corruption at PRASA. I do not attach the 

Zondo Commission report's chapter on PRASA, but a copy will be made 

available to the Honourable Court if requested. I summarise the findings in 

the Zondo report on PRASA next. 

76 Despite the Public Protector's and the Auditor General's adverse findings 

against PRASA regarding the Siyangena and Swifambo contracts, the 

breadth of evidence that led courts (including the SCA) to find that 

corruption and fraud existed, and the Sacks' report, the Zondo Commission 

found that the Hawks and the NPA had ostensibly done little to investigate 

the malfeasance at PRASA. 
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77 The Zondo Commission was unpersuaded by Lt. Gen. Lebeya's reasons 

for the delay in finalising the Siyangena and Swifambo investigations. It 

found that the evidence presented to it did not support a conclusion that 

much had happened in relation to the PRASA investigation, at that stage 

three years since Lt. Gen. Lebeya had taken over the investigation in June 

2018. 

78 The Commission found that the concerns that the Hawks supposedly 

harboured about the impartiality of the Sacks report did not bear scrutiny. 

And, worse still, it appeared that there was no sense of urgency in obtaining 

another 'objective' report about the flows of money to Swifambo. 

79 The Zondo Commission, therefore, could not rule out the possibility that the 

Hawks were reluctant to investigate swiftly, and that this may have been 

due to fears that the investigations would implicate high-profile figures within 

the ANC-the then majority party. 

80 The Hawks failed diligently to investigate the cases even after Lt. Gen. 

Lebeya took over as head. This lack of progress raised concerns regarding 

whether the Hawks were truly committed to holding accountable those 

involved in corruption at PRASA. 

81 The Commission also criticised the Hawks for opposing PRASA's court 

application, rather than focusing on the merits of the case or on doing their 

job. 

82 The Commission recommended that-

82.1 the President takes steps to ensure that the Hawks finalise the 

Siyangena and Swifambo investigations as soon as possible; 
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82.2 the NDPP appoints a team to oversee the investigations and 

prosecutions; and 

82.3 the extent to which public funds were plundered may elicit a 

separate commission to truly uncover the extent of corruption at 

PRASA. 

83 The Commission went further to recommend the prosecution or further 

investigation of entities and individuals connected to PRASA. 

84 I have summarised the recommendations in tabular format, based on 

paragraphs 2910 to 2914 of the Zonda Commission's report on PRASA: 

Individuals/ 

Entities 

Lucky Montana 

Daniel Mthimkhulu 

Conduct for 

Investigation/Prosecution 

Seriously consider prosecution for the 

role played in procuring the Swifambo 

and Siyangena contracts. 

Finalise the investigation into the sale of 

his Parkwood property and into the 

assistance he received from Mr Van der 

Walt for purchasing a Hurlingham 

property and any other properties 

acquired or sought to be acquired. 

NDPP to appoint a team to oversee the 

investigation into and prosecution for 

possible contraventions of sections 12 or 

13 of PreCCA. 

Consider prosecution for the role played 

in procuring the Swifambo contract. 

Falsifying qualifications and engineering 

specifications for contracts. 

Agency 

Responsible 

Hawks/ NPA 

Hawks / NPA 

Paragraph 

Reference 

21 ~1.4(a) 

2192.4 

458.1 

458.2 

21~1.4(a) 



Chris Mbatha 

Members of 

PRASA's bid 

evaluation 

committee: Messrs 

Shezi, Khumalo, 

Mahlobongwane, 

Nkosi and Magoro 

Members of 

PRASA's Corporate 

Tender and 

Procurement 

Committee: Messrs 

Holele, Mbatha, 

Mathobela, Bopapa 

and Khuzwayo and 

Motsholongane, 

Ngoye and Shezi 

Auswell Mashaba 

(director at 

Swifambo) 

Mabundla 

Persons mentioned 

Consider prosecution for the role played 

in procuring the Swifambo contract. 

Examine their roles and consider 

prosecution for recommending 

Swifambo in the tender for locomotives. 

Consider prosecution for their role in 

recommending Swifambo in the tender 

for locomotives. 

Expedite his prosecution. 

Expedite his prosecution. 

in the Sacks' report Investigate for receiving undue benefits 

and liquidators' 

report 

PRASA Board 

from the Swifambo contract. 

Members: Messrs Consider prosecution under section 

Buthelezi, Gasa, 86(2) of the Public Finance Management 

Khena, Nkoenyane, Act, 1999 for recommending the award 

Salanje, Montana 

and Moore 

of the tender to Swifambo. 
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Hawks/ NPA 2191 4(a) 

Hawks/ NPA 2191.4(b) 

Hawks/ NPA 2191.4(c) 

NPA 2191.4(d) 

NPA 2191.4(d) 

Hawks/ NPA 2191.4(e) 

Hawks/ NPA 2191.5 



Gantsho 

Ngubane 

PRASABoard 

Members, not 

limited to those 

mentioned above 

Van der Walt, 

Seriously consider prosecution for the 

role played in procuring the Siyangena 

contract. 

Finalise the investigation into the 

assistance received from Mr Van Der 

Walt to buy property. 

NDPP to appoint a team to oversee the 

investigation into and prosecution for 

possible contraventions of sections 12 or 

13 of PreCCA. 

Seriously consider prosecution for the 

role played in procuring the Siyangena 

contract. 

Consider prosecution under section 

86(2) of the PFMA for approving the 

award of the Siyangena contract. 

Finalise the investigation into the 

assistance given to Messrs Montana and 

Gantsho to buy property. 

former attorney for NDPP to appoint a team to oversee the 

Siyangena investigation into and prosecution for 

possible contraventions of sections 12 or 

13 of PreCCA. 

Siyangena or its 

associated 

companies 

NDPP to appoint a team to oversee the 

investigation into and prosecution for 

possible contraventions of sections 12 or 

13 of PreCCA. 

Hawks/ NPA 

NPA 

NPA 

Hawks/ NPA 

Hawks/ NPA 
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2192.4 

45a.1 

2192.4 

21 92.5 

4!:8.1 

4!:8.2 

458.2 

85 To the best of Open Secrets' knowledge, up to date, none of these persons 

or entities recommended for further investigation, prosecution, or both, or 

anyone else, has been charged or prosecuted in connection with the 

Siyangena or Swifambo contracts. 
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86 Mr Mthimkhulu's conviction for fraud for falsifying his qualifications is 

unrelated to the Siyangena and Swifambo contracts. Despite having the 

opportunity to lay additional charges related to the contracts in his 

prosecution, the NPA failed to do so for reasons unknown to Open Secrets. 

These reasons remain a mystery to this day. 

87 The situation is even more concerning given the SCA's findings, albeit on 

the civil standard of proof, that individuals-later recommended in the 

Zondo report for prosecution-were involved in corrupt activities. They are: 

87.1 Mr Gantsho, Mr Montana, Mr Van Der Walt, Mr Mbatha, Mr 

Phungula in relation to the Siyangena contract; and 

87.2 Mr Mthimkhulu and Mr Montana, in relation to the Swifambo 

contract. 

88 I submit that the overlap in adverse findings between the Zondo 

Commission and the SCA heightens the duty on the Hawks and the NPA to 

have concluded the investigations and taken a decision on whether to 

prosecute, at least these parties, without delay. 

(e) Relevant Representations to Parliament by the Respondents 

(i) Hawks' Statement to Parliament-November 2022 

89 On 16 November 2022, Lt. Gen. Lebeya made a presentation to the 

National Assembly's Standing Committee on Public Accounts (SCOPA) on 

the status of the investigations into PRASA and other state-owned entities 

(SOEs). I attach Lt. Gen. Lebeya's presentation, marked annexure "FA11". 
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90 The presentation demonstrated that three cases relating to PRASA were 

on the court roll ; 17 cases were under investigation; and only one case had 

been 'finalised' (at slide 4). But none of them related to the Siyangena or 

Swifambo contracts: 

90.1 two cases concerned tampering with, damaging or destroying 

essential infrastructure (slides 73 and 74); 

90.2 one case concerned Mr Mthimkhulu's fraudulent falsification of his 

qualifications (slide 75); and 

90.3 the single 'finalised' matter related to theft of copper cables (slide 

76). 

91 Of the 17 cases still under investigation, none was particularised. Even on 

the assumption that all these cases related to the Siyangena and Swifambo 

contracts, this represents a reduction from the 20 cases that Lt. Gen. 

Lebeya assured the Zondo Commission were under investigation in that 

regard. No further explanation was provided in this regard. 

(ii) NPA's Statement to Parliament-November 2022 

92 The NPA also made a presentation to SCOPA on 16 November 2022 on 

the status of all its investigations into SOEs. A copy of the presentation is 

attached hereto, marked annexure "FA12". 

93 The NPA noted (slide 6) that while the Zondo Commission's report was a 

critical point of reference for the NPA's work, its recommendations do not 

necessarily meet criminal standards for prosecution, and therefore that it 

was still required to undertake the relevant criminal investigations. 
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94 Based on slide 10, it appears that by November 2022, the Investigating 

Directorate had not 'declared' any matter related to PRASA under sections 

28(1) or (13) of the NPA Act. 

95 I am advised that this means that the Investigating Directorate was not 

exercising its powers under those sections to investigate a specific offence 

in relation to the Siyangena and Swifambo contracts. No explanation was 

provided for this, despite the NPA's acknowledgment of the need for 

'criminal investigations' that delve deeper than the analysis of the Zondo 

Commission. 

96 On slide 15, the NPA explained that three matters concerning PRASA had 

been referred to it, all of which were still under investigation (one was a 

recent case, opened at Hillbrow in 2022 under case number 

CAS504/01 /2022). 

97 The rest of the presentation focused on the challenges posed to the 

investigation into corruption at PRASA. Slide 16 states: 

"► Documents presented to the entities investigating PRASA must be obtained, 

and these include authenticity and chain evidence. 

► Time lapses since offences were committed (10 years+) complicate 

investigations in locating relevant witnesses, refreshing memories and ensuring 

policies and directives at a specific time are kept in mind. 

► Several potential witnesses were initially reluctant to provide assistance, 

apparently as they themselves were complicit in illegal activities within PRASA. 

► Both Hillbrow CAS 405/08/2015 and CAS 278/09/2015 are on the ACTT Priority 

list, the Top Ten Priority List, and monitored by the Task Force as part of the cases 

in the Zonda Commission recommendations. 

► DPCI, NPA and other entities are closely collaborating in investigation efforts". 

98 From the presentation, I draw the following conclusions: 

Jj 
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98.1 by November 2022, the Hawks were still gathering documents 

relating to the Siyangena and Swifambo contracts, the authenticity 

of which had not yet been verified; and 

98.2 the forensic value of evidence had begun to degrade, given the 

lapse of time between the acts and the investigation (something I 

believe is only worsening as the delay persists). 

(iii) Special Investigating Unit's Statement to Parliament-November 2022 

99 While the conduct of the Special Investigating Unit (SIU) is not the subject 

of this review, it is useful to consider its interactions with SCOPA at the same 

meeting on 16 November 2022. For it was the SIU that appeared to assume 

the lead role in answering Members' questions about implementing the 

Zondo Commission's recommendations on PRASA. 

100 I could not obtain the official minutes from the Committee Secretary. The 

best evidence available to me is the unofficial minutes of the SCOPA 

meeting, taken from the website of the Parliamentary Monitoring Group 

(PMG), and attached hereto, marked annexure "FA13": 

''The implementation plan of the Zondo Commission that the President presented, 

had focused on PRASA among other entities, and there was various work being 

done by the investigative agencies to implement that plan. To move the Zondo 

recommendations forward, the SIU would consider an amended proclamation to 

ensure that they investigated the collapse of PRASA. 

The Zondo recommendations said there was a need to delve deeply into the 

causes of the ruin at PRASA and who should be held responsible for it. The 

Commission did not have enough time to probe into that, and the SIU would 

process a proclamation to that effect. The integrated approach in the model that 

they agreed upon in the MOU would assist them in ensuring that they produced 

the results timeously and that evidence was gathered in a manner that would 

enable them to take action." 
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101 I agree with the sentiment expressed by SCOPA that asset forfeiture is 

an easier gain for the State than securing a conviction, but it should not be 

used as a substitute. 

(iv) Hawks' presentation to Parliament-June 2023 

102 The Hawks made a presentation to the National Assembly's Portfolio 

Committee on Police on 14 June 2023, entitled "Presentation to the Portfolio 

Committee on Police on the progress made on investigations resulting from 

the Judicial Commission of Inquiry into Allegations of State Capture". A copy 

of the presentation is attached hereto, marked annexure "FA14". 

103 I have watched the Portfolio Committee hearing on YouTube, which is 

publicly available online at 

https://www.youtube.com/watch?v=jLepadW7pXo&t=2s, and I refer to the 

video's time stamps in parentheses. (If the Court requires the video to be 

shared via a flash drive or uploaded onto an accessible shared drive, my 

legal representatives can arrange for this.) 

104 The relevant parts of the presentation can be summarised as follows: 

104.1 Two cases related to PRASA were on the court roll. One of the 

cases was a prosecution of an individual who failed to appear 

before the Zondo Commission when subpoenaed (at 59:01 ). No 

particulars were given about the other matter on the court roll. 

104.2 Two cases related to PRASA were under investigation (at 1 :00:02). 

These cases allegedly addressed 16 of the Zondo Commission's 

recommendations. 
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104.3 The Hawks had obtained 797 witness Statements (at 1 :00:26). 

(This represents an increase from the 568 Statements that the 

Hawks had obtained by August 2021 , according to Lt. Gen. 

Lebeya.) 

104.4 The Hawks had been collaborating with the NPA through the 

assignment of investigating officers to the Investigating Directorate; 

and via collaboration on the Task Force established to address the 

Zondo's Commission's recommendations (at 1: 10:58). 

104.5 The Investigating Directorate had taken over 140 investigations 

which the Hawks had been investigating (at 1 :09:27 and 2:11 :42). 

104.6 The presenter assured the Portfolio Committee that the 

investigations were 'on course' (at 1 :13:06). 

(v) Hawks' Presentation to Par/iament-22 November 2023 

105 The Hawks made a follow-up presentation to the SCOPA on 22 November 

2023 on the "status of investigations relating to referrals by the Special 

Investigating Unit, State Capture and National Skills Fund' (presentation 

attached as "FA15"). In relation to PRASA, the presentation shed light on 

the following: 

105.1 Slide 48 explained that the prosecution of the individual who had 

failed to heed a summons by the Zonda Commission concerned 

Mashaba, the director of Swifambo. He was charged in March 2021 

on that basis, not in connection with the Swifambo investigation. 

105.2 Slide 47 explained that the other matter on the court roll was the 

prosecution of Mr Mthimkhulu for fraud, theft, forgery and uttering. 



This too was not in connection with the Siyangena or Swifambo 

investigations. 
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106 Slide 57 explains that the Hawks were trying to develop internal capacity to 

handle forensic auditing itself. The delay in investigating the corruption at 

PRASA was as a result of the Hawks' dependence on external auditors. The 

Hawks had appointed a new forensic firm, which was to provide a report 

(presumably on PRASA) by the end of February 2024. Open Secrets is not 

aware whether that forensic report was furnished to PRASA on that date or 

anytime afterwards. 

(vi) NPA 's presentation to the Select Committee on Justice and 

Correctional Services-11 October 2024 

107 The NDPP and various senior prosecutors from the NPA made 

representations to Parliament on the progress made by the NPA in the last 

reporting period. The NDPP also reported on the progress towards the 

objectives of the 'NPA Strategic Plan 2020 - 2025'. A copy of the 

presentation is attached hereto, marked annexure "FA16". 

108 The presentation did not mention any prosecution related to the Siyangena 

or Swifambo investigations. Members of the Portfolio Committee noted that, 

as at that date, the NPA had failed successfully to prosecute any State 

Capture-related case. 

(vii) Hawks and NPA 's presentation to the Standing Committee on Public 

Accounts-20 November 2024 

109 The NDPP and the Hawks made a presentation to the SCOPA on 20 

November 2024. I do not have the official minutes of the meeting, however, 

the recording of the meeting is publicly available on the Parliament of the 

Republic of South Africa's YouTube page at: 
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https://www.youtube.com/watch?v=Umvcx0M0h2I. Next, I refer to 

relevant timestamps in parenthesis. 

110 At the meeting, Lt. General Lebeya acknowledged that the Hawks were 

losing skilled investigators (at 4:44:30), trained in serious commercial 

crimes, to other opportunities and due to salary disparities amongst law 

enforcement personnel (at 3:50: 11 ). The effect was to overburden 

employees. 

111 The insufficient number of personnel had led to "major obstacles to more 

effective investigation '". With specific reference to the state capture cases, 

Lebeya noted that PreCCA does not provide a definition of 'organised 

crime', and so the Hawks had developed internal guidelines which "now 

provide clarity on how crimes are categorised, with cases over R500 000 

being prioritised" (at 4:49:25; 8:08:38).6 

112 As of April 2025, this is the last relevant Parliamentary presentation that 

Open Secrets is aware of. 

(viii) Apparent regression based on the Hawks' and NPA 's reporting 

113 The Hawks' and NPA's recent reports contradict Lt. Gen. Lebeya's 2021 

affidavit before the Zondo Commission, where he claimed that the 

Siyangena investigation was 75% complete and that the Swifambo 

investigation was 90% complete at that stage. 

114 If those percentages were accurate, the latest parliamentary presentations 

indicate a regression in both investigations-one neither the Hawks nor the 

NPA have explained. This is deeply concerning and demonstrates that the 

6 See https://pmg.org.za/committee-meeting/39908/ and 
https://www.youtube.com/watch?v=U mvcx0MOh2 I. 
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earlier stated figures or percentages were incorrect. This is supported by 

the fact that to date the investigations into both Siyangena and Swifambo 

have not been completed. 

(f) Presidency's Progress Report 

115 The Zonda Commission recommended that the President appoints a special 

commission of inquiry to examine "why PRASA was allowed to slide into 

almost total ruin, who should be held responsible for that and who could 

have benefitted from those (sic) that unacceptable State of affairs." An 

extract of paragraph 2194 of the Zonda Commission report on PRASA to 

this effect is attached hereto marked annexure "FA17". 

116 In its Progress Report on Implementation of President Ramaphosa 's 

Response to the Judicial State Capture Commission (Progress Report), 

dated November 2023, the President, however, elected not to do so until 

the Hawks and the NPA complete their investigations related to PRASA. 

The Progress Report notes that those investigations were ongoing at that 

stage. The extract is attached hereto, marked annexure "FA18". 

117 This is an extract from the Progress Report (cover and p26 attached as 

FA19): 
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118 The completion of the Siyangena and Swifambo investigations by the 

Hawks and NPA, and a decision on whether to prosecute by the NPA, thus 

do not depend on the establishment of a dedicated commission of inquiry. 

The prospect of a dedicated commission of inquiry is no excuse for the 

Hawks' and NPA's prolonged delay, which remains unexplained to date. 
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(g) Presidential Proclamation 153 of 2024 

119 This Proclamation was published in Government Gazette 50129 of 16 

February 2024 under the Special Investigating Units and Special Tribunals 

Act 7 4 of 1996. The Proclamation refers to the SIU "a/legations ... in respect 

of the affairs of. .. PRASA' from 1 January 2010 for investigation." The 

Proclamation accordingly covers the Swifambo and Siyangena contracts. A 

copy of the Proclamation is attached hereto, marked annexure "FA20". 

120 While Open Secrets welcomes the Proclamation, I note that the SIU's 

mandate is asset forfeiture for civil purposes. The Proclamation, therefore, 

does not address Open Secrets' concern about the inertia in the Siyangena 

and Swifambo investigations for criminal purposes by the Hawks and the 

NPA and of potential prosecutions. 

(h) Aftermath of the Zondo Commission-three years on 

121 Now, more than three years subsequent to the Zondo Commission report, 

the perception is that the Hawks and the NPA have done little or nothing to 

implement the Zondo Commission's recommendations in relation to the 

Siyangena and Swifambo contracts, based, among other things, on findings 

of corruption by the SCA. 

122 And almost a decade after the criminal complaints were laid, not one former 

PRASA Board member or executive has been prosecuted in connection 

with the Siyangena and Swifambo contracts. 

123 This fosters a loss of public confidence in the Hawks and the NPA. 

124 As the NPA itself acknowledged in Parliament, the passage of time erodes 

the forensic value of witnesses' evidence. Therefore, the prospects of a 

successful prosecution dwindle as the months and years go by without the 
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Prosecuting Authority's Investigating Directorate has made significant 

progress in addressing State capture, having declared 99 

investigations and enrolled 34 cases (involving 205 accused people), 

while the Asset Forfeiture Unit has secured freezing/preservation orders 

to the value of R14 billion. The number of prosecutions of State capture, 

fraud or corruption and related matters enrolled in the courts is expected 

to increase from 12 in 2023/24 to 45 in 2026127. These activities are 

funded over the medium term within the National Prosecuting Authority 

programme's Asset Forfeiture Unit subprogramme, which has a budget of 

R823.8 million, and Investigating Directorate subprogramme, which has a 

budget of R939 million." 

126 However, as I address in Parts J and K of this affidavit below, these facts 

may have a bearing on the kind of just and equitable remedy the Court may 

grant, but not on whether the Hawks and NPA are in dereliction of their 

duties. 

F. OPEN SECRETS' RESEARCH AND ADVOCACY 

127 In June 2022 Open Secrets released a report on the systematic corruption 

at PRASA. This report demonstrated that Mr Montana and his associates at 

PRASA had looted public resources under the guise of modernization. That 

report is entitled 'Wanted: The State Capture Conspirators'. The relevant 

extract of the report is attached hereto, marked annexure "FA23". 

128 Open Secrets shared this report with the Hawks and NPA on 25 July 2022 

to assist their investigations and to expedite accountability. The relevant 

correspondence is attached as "FA24". 

129 In addition, Open Secrets has-

129.1 convened a webinar on 29 June 2022 in collaboration with Rob 

Rose (then of The Financial Mai{) on the 'Wanted' Report; 
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129.2 published a report on 22 August 2022 which details the failures 

of law enforcement agencies and entities in investigating State 

capture crimes (including at PRASA), entitled 'Bad Cops, Bad 

Lawyers'; 

129.3 published a report in February 2020 in collaboration with Shadow 

World Investigations, which details extensive evidence of the role of 

the private sector "enablers" in State capture, entitled ' The 

Enablers'; 

129.4 published a 3-part series in GroundUp in March 2024, which 

exposes those who profited from corruption at PRASA (both 

companies and individuals); and 

129.5 launched a Zonda Recommendations Tracker on 5 November 

2024, which identifies key government departments and ministries 

responsible for implementing key recommendations emanating 

from the Zonda Commission. The Tracker was designed by the Civil 

Society Working Group on State Capture, of which Open Secrets is 

a founding member. 

130 Despite Open Secrets' advocacy, repeated attempts at dialogue, and a 

formal request for reasons, the NPA (including the National Prosecution 

Service) has failed to explain why it has not decided whether to prosecute 

implicated individuals. Likewise, the Hawks have not accounted for their 

failure to complete the investigation. Our efforts have been ignored, leaving 

the public in the dark. I give details of these engagements in Part G of this 

affidavit. 

131 This case is driven by pressing public interest concerns. 
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132 Corruption and mismanagement at PRASA have deprived millions of 

South Africans-particularly the poor-of affordable rail transport. As 

PRASA's infrastructure crumbles, those who rely on it most-historically 

disadvantaged workers, students, and the elderly-are forced into costlier 

alternatives, deepening poverty and inequality. 

133 The impact of corruption and mismanagement at PRASA has been 

devastating, and many of the effects thereof are detailed in Open Secrets' 

Wanted Report at pages 18-53. 

134 The burden on poor and historically disadvantaged communities cannot be 

overstated. The effects of the historical mismanagement have set the stage 

for the prevailing disfunction of the rail service in Cape Town, possibly 

exacerbated by subsequent mismanagement or an inability to contain and 

reverse legacy corruption . It is evident from the statements of PRASA's own 

officials, as reported in the news, that the interruption and termination of 

passenger rail services has hit poor communities. Promises of restoration 

of services have gone unfulfilled. And costs of reinstating services years 

later are exorbitant. In this regard: 

134.1 Cape Town's Central Line, the busiest line serving impoverished 

communities like Khayelitsha, Mitchells Plain, Nyanga, and 

Bonteheuwel, was completely shut down in October 2019. 

134.2 GroundUp, a South African human rights-focused publication, 

reported that "Newly-appointed administrator of the Passenger Rail 

Agency of South Africa's (PRASA), Bongisizwe Mpondo, says he 

plans to reopen the Central Line in Cape Town - which has been 

closed since October 2019 due to vandalism - within six months." 

A copy of the article is attached hereto as annexure "FA25". 
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134.3 However, by September 2020, the Cape Town Central Line 

remained non-operational. The Citizen confirmed this, On 10 

September 2020, also reporting that there had been extensive 

vandalism of offices and stations (article attached as annexure 

"FA26"). 

134.4 While the impact of Covid-19 might have explained the apparent 

inertia at the time, by May 2022, the Cape Town Central Line 

remained non-functional. 

134.5 On 16 May 2022, the Daily Maverick expressed its opinion on the 

persistent and disproportionate impact of disfunction at PRASA on 

local communities: "The Central Line, which is the busiest line 

serving the poorest communities, including Khayelitsha, Mitchells 

Plain, Nyanga and Bonteheuwel has been suspended, except for a 

brief interval, since 2018." In fact, the dormancy of the Central Line 

had led to the tracks in Langa, Philippi and Khayelitsha becoming 

unlawfully occupied. A copy of the article is attached hereto as 

annexure "FA27". 

134.6 PRASA has cited vandalism and cable theft as reasons for the 

aforementioned challenges, but only managed partially to restore 

service by February 2021. This is reflected in annexure "FA28", an 

article in the Daily Maverick entitled "PRASA's Leonard 

Ramatlakane joins commuters on the first train in 461 days to leave 

Langa station" and dated 15 February 2021. This corresponds with 

a ministerial briefing session on the challenges to the timely delivery 

of viable public infrastructure projects to communities by the 

Minister of Transport. The briefing session took place in September 

2024 and the relevant extracts of the presentation are attached 

hereto as annexure "FA29". 
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134.7 As PRASA is in severe debt, the costs of restoring services and 

repairing the damage is exceedingly high. In June 2023, the 

Standing Committee on Appropriations issued its report on its 

oversight visit to Transnet SOC Limited and PRASA in March 2023. 

In terms of the report, extracts of which are attached hereto as 

annexure "FA30": 

" .. .PRASA owed its operational creditors (Transnet and other creditors) a 

total of R3.921 billion, while the entity only had R163 million in operational 

cash available, thus having a shortfall of R3. 758 billion at the time of the 

oversight visit. The Committee further notes the historical debt owed to 

Transnet amounting to R2. 114 billion." 

134.8 By October 2024, the prognosis had worsened, according to 

SCOPA: SCOPA's meeting with the Department of Transport 

revealed that a R120 billion capital injection into PRASA is needed 

to restore its functionality following the COVID-19 pandemic. A copy 

of a media statement by SCOPA is attached hereto as annexure 

"FA31 ". 

G. ATTEMPTS AT ENGAGEMENT WITH HAWKS AND NPA 

135 Open Secrets sent four letters to the Hawks and the NPA to gain insight into 

the status of the Siyangena and Swifambo investigations and the prospect 

of prosecutions. These exchanges were unedifying. I summarise the 

relevant parts of the parties' exchanges next. 

(a) Open Secrets' First Letter 

136 On 21 September 2023, Open Secrets wrote jointly to Lt. Gen. Lebeya of 

the Hawks and Adv Shamila Batohi of the NDPP. A copy of the letter is 

attached hereto, marked annexure "FA32". The key concerns raised in the 

letter include: (i) the lack of movement in the investigations, despite the 
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overwhelming evidence of corruption and fraud at PRASA; (ii) the 

consequent impact on accountability; and Lt. Gen. Lebeya's evidence 

before the Zondo Commission regarding the state of completeness of the 

investigations. 

137 Open Secrets invited the Hawks and the NPA to explain: (i) the reasons for 

the delays; (ii) the extent to which the two institutions were cooperating; (iii) 

the identities of the lead investigators and prosecutors; (iv) the projected 

timelines for conclusion of the investigations; and (v) the status of PRASA's 

2017 court application. 

138 Adv Rodney De Kock (Adv De Kock) of the National Prosecution Service 

(NPS) responded on behalf of the NPA on 5 October 2023. A copy of his 

response is attached hereto marked annexure "FA33". He said, in relevant 

part: 

138.1 That the NDPP has delegated the authority to decide on matters 

such as this to the Head of the NPS of the NPA. This explained why 

the response came from his office. 

138.2 That the PRASA matter is still under investigation by the DPCI, and 

that the NPA will defer to the DPCI to respond thereto. He stated 

that the Head of the DPCI has been duly informed. 

138.3 That the NPA has decided not to disclose the details of the 

prosecutor dealing with the matter since the matter is still under 

investigation, and thus resorts under the DPCI. 

139 The response suggested that the Siyangena and Swifambo investigations 

fell under the Hawks' exclusive purview. If so, it contradicted the Hawks' 

statement to Parliament, only three months prior. 
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140 Lt. Gen. Lebeya responded on behalf of the Hawks on 7 November 2023. 

A copy of the letter is attached hereto, marked annexure "FA34". He said, 

in relevant part: 

"Due to the complexity of the matter, the DPCI may not be able to provide 

timeframes for when the investigation will be completed, however, the matter is 

being prioritised. The investigating team is continuously engaging with the team of 

prosecutors from the National Prosecuting Authority (NPA) that are guiding the 

investigations, and there is cooperation between the two organisations. 

This office advise that the status of the litigation instituted by PRASA, as Stated in 

your letter, against the NPA and the OPCI, may be requested from PRASA." 

141 This letter gave Open Secrets cause to question who was actually leading 

the investigations as it appears that neither the Hawks nor the NPA can 

answer this question, or at least they have a different understanding of 

which of these two entities is leading the investigation into the two 

aforementioned PRASA contracts. This is deeply concerning. 

(b) Open Secrets' Second Letter 

142 Open Secrets instructed its attorneys to write to the Hawks and the NPA on 

its behalf. On 14 December 2023, Power and Associates Incorporated 

(Power and Associates) addressed a joint letter to the NPA, NPS and the 

Hawks. A copy of the letter is attached hereto, marked annexure "FA35". 

143 The letter highlighted the eight-year delay since the criminal complaints 

were laid, the vague responses on expected timelines for completion, and 

the apparent contradiction between the Hawks' and the NPA's advice as to 

whether prosecutors were involved in the Siyangena and Swifambo 

investigations. 

144 The letter also made a formal request for reasons from-
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144.1 the Hawks for their failure to conclude their investigations, 

despite claims of prioritisation and guidance by NPA prosecutors; 

and 

144.2 the NPA for its failure to decide whether to prosecute the individuals 

implicated in the criminal charges. 

145 The letter invited the Hawks and NPA to respond within 60 days (not the 

customary 90 days), but also stated that Open Secrets would consider a 

request for a longer period. 

146 Open Secrets did not seek to elicit information that would compromise the 

Siyangena and Swifambo investigations or prejudice the prosecution. It 

simply sought adequate and informative reasons about the progress of the 

investigations, to enable it to ascertain whether judicial review was 

indicated. The letter said so. 

147 The letter ended with an invitation to the Hawks, the NPA, and the NPS to 

respond to a list of questions for those purposes. 

148 Adv du Plessis replied on behalf of the NPS and NPA on 19 December 

2023. A copy of the response is attached hereto, marked annexure "FA36". 

He advised that the request for reasons was receiving attention and that a 

substantive reply would follow. It never did. 

149 The Hawks did not reply to the request for reasons. 

(c) Open Secrets' Third Letter 

150 On 14 February 2024, Open Secrets instructed its attorneys to send a 

follow-up letter to the Hawks and the NPA, reminding them of the deadline 



for their responses to its request for reasons, being 7 March 2023. A copy 

of the letter is attached hereto, marked annexure "FA37". 

151 Neither the Hawks nor the NPA responded. 

(d) Open Secrets' Fourth Letter 
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152 In a final attempt to get any information from the Hawks and the NPA in 

connection with the Siyangena and Swifambo contracts, Open Secrets 

instructed its attorneys to write to the Hawks and NPA separately (as per 

annexures "FA38" and "FA39") on 11 October 2024. 

153 It was, and remains, Open Secrets' intention to ensure that both those who 

are accused of having committed serious economic crimes and those who 

are meant to stand guard against serious economic crimes are held 

accountable for their actions. 

154 The letter to Lt. Gen. Lebeya of the Hawks-copied to the NPA-thus 

addressed the following: 

154.1 It referenced Lt. Gen. Lebeya's testimony of August 2021 to the 

Zondo Commission, where he stated that investigations into the 

Swifambo contract were 90% complete, and those into the 

Siyangena contract were 75% complete. At that time, out of 18 

investigations, four were finalised, and 14 were still in progress. This 

appears to contradict Lt. Gen. Lebenya's testimony to the Zondo 

Commission in this respect. 

154.2 The Hawks' fourth quarterly report for the 2023/2024 financial year 

reported that-
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154.2.1 The State Capture National Investigation Task Team 

was conducting comprehensive investigations, converting 

inquiries into formal case dockets. 

154.2.2 2,241 statements had been collected across 53 cases 

related to the Zonda Commission's recommendations. 

154.2.3 27 suspects (including individuals and entities) had been 

arrested by the Hawks, with six more arrests related to the 

Bosasa cases. 

154.2.4 Over R400 million had been recovered and deposited into 

the Criminal Asset Recovery Account (CARA). 

154.3 Open Secrets reiterated its request for updates, particularly to 

understand the progress made on the investigations since the last 

affidavit from Lt. Gen. Lebeya in 2021 . Again, the letter posed 

specific questions on the status of the impugned investigations. 

154.4 The letter requested a response by 25 October 2024. Open Secrets 

explained that if the response was unsatisfactory, it would proceed 

with litigation in the public interest. 

155 Likewise, Open Secrets' letter to Adv Shamila Batohi, the NDPP, and Adv 

De Kock was copied to the Hawks. It addressed the following: 

155.1 The NPA had not responded to Open Secrets' requests for reasons 

for the failure to complete the investigations, which the NPA was 

guiding, and to decide whether to prosecute. 
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155.2 The Hawks' statements from their fourth quarterly report 

(2023/2024 ), noted some progress: 2,241 Statements collected 

across 53 cases; 27 suspects arrested; and R400 million recovered. 

155.3 Open Secrets again sought clarity on the status and progress of the 

Siyangena and Swifambo investigations. 

155.4 Similarly, the letter requested a response by 25 October 2024. 

Open Secrets also explained that if the response was 

unsatisfactory, it would proceed with litigation in the public interest. 

156 The Hawks responded to Open Secrets' attorneys on 4 December 2024. A 

copy of the letter is attached hereto marked annexure "FA40", confirming 

receipt of the letter and advising that -

"The two matters are investigated by a team of investigators in the Directorate for 

Priority Crime Investigation (DPCI). 

Due to the complexity of the matter, the DPCI may not be able to provide 

timeframes for when the investigation will be completed, however, the matter is 

being prioritised. The investigating team is continuously engaging with the team of 

prosecutors that are guiding the investigations." 

157 This response does not substantively and meaningfully engage with or reply 

to Open Secrets' request for reasons. It placed Open Secrets in no better 

position to consider possible litigation and the grounds of judicial review. 

158 The NPA did not respond to Open Secrets' letter altogether. 

H. OPEN SECRETS' ATTEMPT TO ENGAGE PRASA 

159 Given the lack of meaningful response from the Hawks and the NPA, and 

in the course of preparing to publish further articles around the malaise at 
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PRASA, Open Secrets approached PRASA for information about inter 

alia the status of the Siyangena and Swifambo investigations. 

160 Open Secrets wrote to PRASA's then-spokesperson via email on 6 April 

2023, attaching a list of questions for PRASA's attention. The relevant 

correspondences and annexures are attached hereto marked annexure 

"FA41 ". PRASA's spokesperson responded on 19 April 2023, sending Open 

Secrets written responses from the PRASA board, advising that PRASA 

believes that the Hawks were prioritising the case and that PRASA was 

'cooperating with law enforcement agencies involved in the investigations'. 

The relevant correspondences and annexures are attached hereto marked 

annexure "FA42". There is however no objective evidence to support 

PRASA's opinion that the investigations have been progressing 

satisfactorily. 

161 GroundUp published an article by Open Secrets on 14 March 2024, which 

recorded PRASA's response, attached hereto marked annexure "FA43". 

162 Open Secrets wrote to PRASA on 14 October 2024, in a letter attached 

hereto marked annexure "FA44" and addressed to Ms N Nokwe-Macamo 

(Chairperson of the PRASA Board) and Mr Emeran (CEO of PRASA) 

wherein: 

162.1 Open Secrets expressed concern at the lack of progress in the 

Siyangena and Swifambo investigations. This is because the 

continued delays obstruct accountability, foster corruption, and 

erode public confidence in PRASA. The Hawks have blamed 

PRASA for the delays, citing a lack of cooperation-claims that 

contradict PRASA's own efforts to push the investigations forward 

through its 2017 court application. Open Secrets indicated that the 

Hawks' and NPA's refusal to disclose reasons for these delays is 

deeply concerning. 
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162.2 Open Secrets sought to assist PRASA in ensuring that the Hawks 

and NPA complete investigations and, if warranted, initiate 

prosecutions based on their findings and the Zonda Commission's 

recommendations. 

162.3 Open Secrets referred to PRASA's 2022/2023 Annual Report (an 

extract is attached hereto marked annexure "FA45"), which states: 

"The Directorate for Priority Crime Investigation (DPCI) is currently 

investigating cases reported by PRASA in terms of the Prevention and 

Combating of Corrupt Activities Act 12 of 2004 (Precca). The investigation 

has been ongoing since 2016 and has not been finalised." 

162.4 Given these concerns, Open Secrets sought clarity on several key 

points including the nature, extent and method of investigation/s 

that has been undertaken by the Hawks and/or the NPA into 

PRASA in order to assess the need for litigation or, if possible, avoid 

unnecessary legal action. 

163 Open Secrets invited PRASA to collaborate in promoting accountability, 

ensuring transparency, and restoring public trust in the state-owned entity. 

164 PRASA's Acting Group Executive: Legal, Compliance, and Risk, NP 

Phasha, responded on 25 November 2024 (correspondence attached 

hereto, marked annexure "FA46"), confirming that: 

164.1 PRASA successfully pursued civil claims against Siyangena and 

Swifambo, leading to both contracts being set aside. 

164.2 It disciplined and dismissed employees implicated in the unlawful 

procurement of these contracts. 

$.'
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164.3 It assumes the investigations remain active, as law enforcement 

agencies (the Hawks, SAPS, and NPA) continue to request 

information and supporting documents and regularly interview 

PRASA officials. 

164.4 PRASA employees are not legally required to inform the entity when 

subpoenaed by the Hawks or the NPA, meaning PRASA has no 

access to such records. 

165 In follow-up correspondence, Open Secrets requested that PRASA provide 

updates on any new developments that come to its attention. On 27 

November 2024, PRASA responded to confirm that: 

"PRASA will certainly update you on any developments regarding the two matters." 

166 A copy of that correspondence is attached marked annexure "FA47". 

I. SUSPECTED PERSONS STILL UNACCOUNTABLE 

167 In 2022 Open Secrets published a book entitled "The Unaccountables" (a 

copy will be made available to the Court and parties upon request). It 

contains profiles of individuals and entities, implicated in economic crimes 

but still untouched by the long arm of the law. These include: 

167.1 "Unaccountable 23: How PRASA was looted and left for scrap" 

which details broadly the players involved in the looting of State 

funds in the Swifambo and Siyangena contracts, including: 

members of the PRASA Board at the time, the Minister of Transport 

who failed to properly oversee the SOE's functions, and various 

individuals; 



167.2 Some of those individuals also have their own Unaccountable 

profiles in the book: 
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167.2.1 "Unaccountable 24: Auswe/1 'tall trains' Mashaba: The 

middleman who derailed PRASA"; 

167.2.2 "Unaccountable 00026: Voss/oh - The German railway 

giant that derailed PRASA"; 

167.2.3 "Unaccountable 29: Roy Moodley- Mr PRASA?" (Moodley 

is a businessman whose company, Royal Security, was 

reportedly PRASA's preferred security adviser); and 

167.2.4 "Unaccountable 30: Sfiso Buthelezi- The MP who derailed 

PRASA". 

J. GROUNDS OF REVIEW 

168 Under this heading, I discuss the grounds of review on which Open Secrets 

relies for the relief outlined in Part A of this affidavit and in the Notice of 

Motion. I rely on the Hawks' and NPA's duties to investigate priority crimes, 

in terms of the constitutional and statutory framework discussed in Part C of 

this affidavit. 

(a) Failure To Take a 'Decision' To Conduct and Complete the 

Investigations 

169 I am advised that in National Commissioner of SAPS v South African Human 

Rights Litigation Centre and Another 2015 (1) SA 315 (CC), the 

Constitutional Court held that the SAPS' decision not to investigate criminal 

complaints of torture was reviewable under PAJA. This was on the basis 

that the SAPS do not merely have a power but also a duty to investigate 
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allegations of torture. This duty was said to arise from the Constitution as 

well the Implementation of the Rome Statute of the International Criminal 

Court Act 27 of 2002. The precise provision of the Constitution that the 

Constitutional Court found this duty to be premised on was section 205(3) 

of the Constitution. 

170 As stated above, the Hawks, as part of the SAPS, is also obliged to 

discharge its constitutional duty to investigate crime diligently and without 

delay under section 237 of the Constitution. This obligation, along with the 

principle of accountability, constitutes the constitutional lens through which 

section 39(2) of the Constitution requires the SAPS Act to be interpreted. 

171 I refer to what I have stated above regarding the Hawks' crucial role in 

enforcing PreCCA, which is the principal statute for addressing corruption, 

which depends on the diligent and timeous investigation of complex and 

serious cases. 

172 The investigation of alleged priority crimes must thus be administrative 

action. 

173 I am advised that section 179(2) of the Constitution affords the NPA a 

'power' and thus a discretion to institute criminal proceedings. It must 

exercise this power within the confines of the law. In terms of section 179(4) 

of the Constitution, the NPA has a duty to exercise its functions without fear, 

favour or prejudice, as prescribed in terms of the NPA Act. 

174 The SAPS (and the NPA) have failed to furnish Open Secrets with the 

reason(s) for not completing the investigations to date or to explain 

coherently who among them is leading the investigations in light of the 

contradictory versions that these two institutions have given to different 

Parliamentary sub-committees and functionaries. I am advised that under 

section 5(3) of PAJA, in light of the Hawks' (and the NPA's) failure to furnish 
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adequate reasons for an administrative action, it must, subject to 

subsection (4) and in the absence of proof to the contrary, be presumed in 

any proceedings for judicial review that the administrative action was taken 

without good reason. 

175 The SAPS Act empowers the Hawks to adopt a multi-disciplinary approach 

to help with the effective performance of its functions, including the 

following: 

175.1 the Head of the Hawks being empowered to seek the NPA's 

assistance in the investigation of a national priority offence (Section 

170(3)); 

175.2 the facil itation of assistance and cooperation between the Hawks 

and other government departments or institutions, including those 

with specialised crime intelligence, auditing and financial skills 

(section 17F); and 

175.3 the vital interrelationship between the Hawks and the NPA, going 

so far as to guarantee the NDPP membership of the Operational 

Committee under section 17 J(1 )(a)(iii) (which also consists of heads 

of other institutions of government) and which reviews, monitors 

and faci litates the support and assistance from other government 

departments and institutions to the Hawks. 

176 Furthermore, the establishment of IDAC as a permanent unit within the NPA 

with effect from August 2024, in terms of the National Prosecuting Authority 

Amendment Act, means that there is greater capacity within the NPA to 

perform its functions. This is particularly because section 7(4)(a) of the NPA 

Act permits officials from other state bodies to assist the IDAC. In particular, 

members of the Hawks can assist the IDAC on secondment and vice versa. 
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The IDAC can also be assisted by officials from other law enforcement 

agencies, such as the SAPS, the SSA, SARS, and the IPID.7 

177 The above demonstrates that the Hawks, as part of the SAPS, is much 

better capacitated to perform its functions under the SAPS Act. 

Furthermore, the IDAC, as a permanent institution within the NPA, has 

reinforced the NPA's capacity to conduct prosecutions and to give guidance 

to the SAPS, on a co-operative basis. Furthermore, under the SAPS Act, 

the two institutions (i.e. the SAPS and the NPA) are required to co-operate 

with each other as follows: 

177 .1 Section 170(3) of the SAPS Act permits the Head of the Hawks to 

seek the NPA's assistance in the investigation of a national priority 

offence. 

177.2 Section 17F facilitates assistance and cooperation between the 

Hawks and other government departments or institutions, including 

those with specialised crime intelligence, auditing and financial 

skills. 

178 All the above investigative functions have to be performed diligently, 

timeously, without delay and without fear, favour or prejudice. Accordingly, 

the Hawks' failure to complete the Siyangena and Swifambo 

investigations-

178.1 within a reasonable time or at all, is reviewable and invalid under 

section 6(2)(g) and (3)(a) of PAJA; 

178.2 diligently and without delay in discharge of their constitutional duties 

as part of the SAPS breaches section 237 of the Constitution, read 

7 See https://www.npa.qov.za/investigating-directorate. 
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with section 205(3), which is reviewable under section 6(2)(i) of 

PAJA; 

178.3 without giving a proper reason for the failure to complete the 

investigations timeously is not rationally connected to the reasons 

given for it by the each of the Hawks and the NPA, as detailed 

above. It is therefore reviewable under section 6(2)(f)(ii)(dd) of 

PAJA; and 

178.4 to the extent that it amounts to a failure to take a decision to 

complete the investigations it is reviewable under section 6(2)(g) of 

PAJA. 

179 Having assumed a guiding role over the Siyangena and Swifambo 

investigations, the NPA's failure to see to the completion of those 

investigations-

179.1 within a reasonable time or at all, is reviewable and invalid under 

section 6(2)(g) and (3)(a) of PAJA; 

179.2 diligently and without delay in the discharge of its implied 

constitutional duty to "carry out any necessary functions incidental 

to instituting criminal proceedings" breaches section 237 of the 

Constitution, read with section 179(2), which is reviewable under 

section 6(2)(i) of PAJA; and 

179.3 to the extent that it amounts to a failure to take a decision to 

complete the investigations, is reviewable under section 6(2)(g) of 

PAJA. 

180 Should the Constitutional Court overturn its decision in National 

Commissioner of SAPS v South African Human Rights Litigation Centre and 
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Another (referred to above) and find that the investigative powers of the 

Hawks (and the NPA assisting the Hawks) do not amount to administrative 

action, then Open Secrets seeks to review their failure to conduct, progress 

and complete the Siyangena and Swifambo investigations without undue 

delay under the principle of legality on these grounds: 

180.1 In respect of the Hawks: section 205(3) of the Constitution gives the 

SAPS the power and duty to investigate crime. Failure to discharge 

that duty diligently and without delay breaches section 237; a 

declaration of invalidity is thus indicated under section 172(1 )(a). 

180.2 In respect of the NPA, overseeing the Hawks: section 179(2) gives 

the NPA the power to carry out any necessary functions incidental 

to instituting criminal proceedings, which includes guiding 

investigations of high priority crimes; failure to discharge that duty 

diligently and without delay breaches section 237; a declaration of 

invalidity is thus indicated under section 172(1 )(a). 

(b) No good reason for the delay 

181 More than 90 days have passed since Open Secrets made its formal 

request for reasons on 4 December 2023, and neither the Hawks nor the 

NPA informed Open Secrets that they were departing from the duty to give 

adequate reasons, under section 5(4)(a) of PAJA. 

182 Section 5(3) thus creates a presumption that they have failed to conduct 

and complete the Siyangena and Swifambo investigations "without good 

reason". 

183 On this basis, their conduct is invalid administrative action under section 

6(2)(i) of PAJA. If the Constitutional Court eventually holds that the principle 

of legality governs the review of the Hawks' and NPA's conduct, Open 
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Secrets was still entitled to reasons for their failure to conduct, progress 

or complete their investigations without unreasonable delay. 

184 I am advised that breach of that duty by the Hawks and the NPA should 

similarly give rise to an inference that there is no good reason for the delay. 

This amounts to a reviewable act as it amounts to irrational conduct. 

(c) Decelerating investigations while close to completion irrational or 

unreasonable 

185 Lt. Gen. Lebeya's evidence was that, by August 2021 , the investigations 

into the Swifambo contract was 90% complete and into the Siyangena 

contract was 75% complete. 

186 Yet, more than three years after Lt. Gen. Lebeya's affidavit, neither of the 

investigations has been completed. It, therefore, appears that the Hawks 

and NPA either decelerated the pace of the Siyangena and Swifambo 

investigations or stopped them altogether (it is hard to know which without 

the Rule 53 record). 

187 In either event, having already committed time and resources to the 

Siyangena and Swifambo investigations, advancing them to a nearly ripe 

stage, if what Lt. Gen. Lebeya Stated under oath is anything to go by, it is 

irrational or unreasonable for the Hawks and NPA to have decelerated the 

pace of their investigations or altogether stopped them. Should that be the 

case, then this would be particularly concerning for the following reasons: 

187 .1 There has been pressure from the conclusion of the Zonda 

Commission to see investigations being completed and prosecution 

of the individuals implicated in the Zondo Commission report. 
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187.2 Both institutions, i.e. the Hawks and the NPA, have been giving 

updates to the SCOPA on the progress of the investigations. At no 

stage did they indicate that they have decelerated them or halted 

them altogether for any reason. 

187.3 Open Secrets have been addressing correspondence to both 

institutions seeking updates and the reasons for the delay. At no 

point has either institution indicated that the investigations have 

either been decelerated or halted. 

188 Should that be the case, then it would amount to irrational and unreasonable 

conduct. The irrationality and unreasonableness of such conduct is further 

underscored by the availability and degradation of the forensic value of 

evidence with the passage of time (like the potential loss of documents, the 

potential fading of the memory of witnesses and their recollection of events). 

This may damage the prospects of successfully prosecuting someone 

suspected of a priority crime. 

189 The Hawks' and NPA's delay in finalising the Siyangena and Swifambo 

investigations, therefore, is not rationally related to the purpose of the power 

to investigate and gather evidence, which is set out in the Constitution and 

the relevant statutes discussed above. Nor is it a reasonable exercise of the 

investigative power. 

190 In those circumstances, the Hawks' and NPA's conduct is reviewable under 

section 6(2)(f)(ii) of PAJA or, as far as it concerns rationality review, the 

principle of legality. 



66 

(d) Failure to exercise subpoena powers under section 28(6) of the NPA 

Act 

191 The failure to obtain evidence from uncooperative witnesses has allegedly 

delayed the Siyangena and Swifambo investigations, as noted in affidavits 

by Lt. Gen. Khana and Lt. Gen. Lebeya. The Hawks and the NPA under 

section 205 of the Criminal Procedure Act can have uncooperative 

witnesses directed by a judicial officer to give evidence. 

192 However, section 205 of the Criminal Procedure Act is not the Hawks' and 

NPA's only available remedy. The IDAC has the power under section 28(6) 

of the NPA Act to summon anyone, whom it believes can give information 

about an investigation, including the power to compel that person to produce 

documents, to question that person under oath or affirmation, and to 

examine and retain documents in safe custody. 

193 Unlike section 205 of the Criminal Procedure Act, which requires judicial 

approval, section 26(6) of the NPA Act allows the NPA to act independently 

- reducing procedural delays and minimising the burden on the judicial 

system. 

194 If the Siyangena and Swifambo investigations have stalled because the 

section 205 process is cumbersome, then the NPA's failure to invoke 

section 28(6) of the NPA Act is irrational and unreasonable, and it would 

indicate a failure to appreciate the empowering law and its purpose. This 

would render the NPA's conduct invalid under-

194.1 section 6(2)(f)(ii)(aa) to (cc) and section 6(h) of PAJA; 

194.2 section 6(2)( d) of PAJA; or 

/J- . 
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194.3 the principle of legality, as far as it relates to rationality and error 

of law. 

(e) NPA's failure 'to declare' investigations into PRASA 

195 There has been no declaration of the Siyangena and Swifambo 

investigations under section 28(1) or (13) of the NPA Act. I refer in this 

regard to slide 10 of the NDPP's presentation to SCOPA, discussed in 

paragraph 92 above. 

196 I note that neither section 28(1) or (13), requires any declaration; and it 

appears that 'declaration' was used in the sense of commencing an 

investigation. 

197 If this is the position (the Rule 53 record should clarify it), then the failure of 

the IDAC to collaborate with the Hawks in the Siyangena and Swifambo 

investigations is irrational and unreasonable, reviewable under section 

6(2)(f)(ii) or 6(2)(h) of PAJA or the principle of legality, as far as it concerns 

rationality. 

(f) Legality review-failure to decide whether to prosecute 

198 Given the NDPP's statement to the effect that the Investigating Directorate 

has not 'declared' an investigation into PRASA under section 28(1) and (13) 

of the NPA Act, it is unclear whether the NPA has in fact considered 

prosecution of persons whom-

198.1 the SCA found, on the civil standard, to have acted corruptly; and 

198.2 the Zonda Commission recommended be considered for 

prosecution. 
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199 If the NPA has not considered prosecuting the persons contemplated in 

the Zondo Commission report and in the SCA's decisions referred to above, 

then the NPA has failed to discharge its duty under section 207(2) of the 

Constitution diligently and without delay. This is reviewable conduct and 

attracts a declaration of invalidity to that effect, in terms of section 172(1 )(a). 

K. JUST AND EQUITABLE RELIEF 

200 Open Secrets seeks just and equitable relief under section 8 of PAJA and 

section 172(1 )(b) of the Constitution, as far as it applies. 

201 Despite extensive evidence and clear recommendations, the Hawks and the 

NPA have failed to finalise their investigations and prosecutions. The public 

relies on these agencies to prioritise such cases, yet delays and a lack of 

transparency persist. 

202 Given the widespread, public impact of the corruption that took place at 

PRASA in respect of the Siyangena and Swifambo contracts, respectively, 

these failures erode trust in South Africa's criminal justice system. This is 

untenable in a democracy, compelling Open Secrets to seek judicial 

intervention. 

203 Having exhausted all other avenues and having received no proper or 

adequate response from the Hawks or the NPA when it addressed the 

correspondence referred to above, Open Secrets turns to this honourable 

Court for effective relief-to uphold the principle of accountability and rule 

of law, protecting the rights of ordinary South Africans who depend on a 

functioning public transport system. 

204 Flowing from the declarations of invalidity under section 6 of PAJA and 

section 172(1 )(a) of the Constitution on any of the grounds pleaded in this 

affidavit, Open Secrets seeks the following consequential relief: 
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204.1 an order directing the Hawks and NPA to finalise the Siyangena 

and Swifambo investigations within a reasonable time and without 

further delay; 

204.2 an order directing the NPA to consider prosecuting any persons or 

entities implicated in the award and implementation of the 

Siyangena and Swifambo contracts, including the persons listed in 

the table in paragraph 84 above, where consideration for 

prosecution is indicated in the second column. 

L. THE RULE 53 RECORD AND CONFIDENTIALITY 

205 Rule 53 entitles an applicant in judicial review proceedings to access all 

documents, reports, and evidence that informed the decision in question. 

While full disclosure is required, Open Secrets acknowledges that the 

Hawks and NPA may have sensitive, confidential information about their 

investigation and/or prosecution plan/s. 

206 Open Secrets does not seek to compromise the Siyangena and Swifambo 

investigations but aims to hold the Hawks and NPA accountable as key 

institutions in South Africa's criminal justice system. 

207 Open Secrets is advised that a court-managed confidentiality regime is the 

appropriate mechanism-ensuring controlled access to relevant documents 

while preventing uncontrolled dissemination of sensitive information. Open 

Secrets invites the Hawks and NPA to propose such a regime, for the 

purpose of making the Rule 53 record available within the timelines set by 

the Rules. 
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M. CONCLUSION

208 In light of the above, the Applicant has made out the case for the relief 
sought in this application, and I respectfully pray for an order in terms of the 
Notice of Motion. 
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RESOLUTION BY THE BOARD OF DIRECTORS OF OPEN SECRETS NON-PROFIT 
COMPANY ("OPEN SECRETS") 

We, the persons named and signed hereunder, confirm that: 

1. We are the duly elected Board of Directors of Open Secrets, a registered non-profit 

company with registration number 2017/078276/08 (NPC) and 262-566 (NPO). 

2. We confirm that we are duly authorised to mandate and give instructions on behalf of 

Open Secrets. 

3. We hereby appoint Power and Associates to act as our attorneys of record, in order 

to obtain information or documents from any party (government or otherwise) and 

negotiate or settle any matter with such party. 

4. Specifically, we authorise Power and Associates as the attorneys of record to institute 

and prosecute an application against the Directorate for Priority Crimes Investigation 

("the Hawks'') and the National Prosecuting Authority ("NPA") to review: 

4.1. the Hawks' failure, within a reasonable time, to complete the investigations into 

the complaints of corruption and fraud at the Passenger Rail Agency of South 

Africa (PRASA), under SAPS case numbers CAS405/07/2015 and 

CAS278/09/2015, respectively concerning-

4.1.1. PRASA's award and conclusion of the contract with Siyangena 

Technologies (Ply) Ltd (Siyangena) under tender number 

HO/SCM/223/11 /2011, as well as the implementation of that contract; 

and 

4.1.2. PRASA's award and conclusion of a contract with Swifambo Rails 

Leasing (Pty) Ltd (Swifambo) under tender number HO/FM­

CRES/142/09/2013, as well as the implementation of that contract; and 

4.2. the NPA's failure -

4.2.1. having assumed a guiding role in the Hawks' investigations referred to 

in prayer 1 above, the NPA's failure, within a reasonable time, to see to 

the completion of those investigations; and 

4.2.2. to take a decision, either to prosecute or not to prosecute, persons 

implicated or involved in criminal activities, related to the award, 
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conclusion and implementation of PRASA's contracts with Siyangena 

and Swifambo, referred to above. 

5. We authorise HENNIE VAN VUUREN, and in the alternative ARIELLA SCHER, to 

depose to the Founding Affidavit and all other documents necessary in that application 

on behalf of Open Secrets. 

6. Both Hennie van Vuuren and Ariella Scher remain authorised to represent Open 

Secrets in the application and to do all things necessary in the application, including 

taking all steps necessary to bring this matter to conclusion including taking the matter 

on appeal. 
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• DAY OF April 2025 
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R~gistration date 
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f>.)stal address 

A:1dress of registered office 
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COMPANIES AND INTELLECTUAL PROPERTY COMMISSION 
REPUBLIC OF SOUTHAFRICA 

The Companies Act, No. 71 of 2008, as amended 

MEMORANDUM OF INCORPORATIQN 
of 

OPEN SECRETS (RF) NPC 

STATUTORY COVER PAGE 
NATURE OF COMPANY 

The Com an is a NON PROFIT COMPANY Without Members as stated in Clause 1. 

OBJECTS AND PURPOSE 
The Sole or Princi al Ob'ect of the Com an shall be that which is stated in Clause 3. 

DIRECTORS 
There shall be a minimum of THREE (3) Directors, who are to be appointed in terms of Clause 8. 

There shall be no maximum number of Directors. 

ALTERNATE DIRECTORS 
Each Director shall be entitled to appoint an Alternate in the manner, and subject to the conditions 

stipulated in Clause 12. 

SPECIAL CONDmONS (Ring-Fencing) 
The objects and powers of the Company are limited to the extent necessary to ensure compliance 
with the Prescribed Statutory Conditions referred to in the Attachments to this Memorandum, viz: 

Attachment "A"- The conditions applicable to Non Profit Companies prescribed in terms of Schedule 1 to 
the Companies Act, No. 71 of 2008, as amended. (''The NPC Conditions") 

Attachment "B" - The conditions applicable to Public Benefit Organisations prescribed in terms of Section 
30 to the Income Tax Act, No 58 of 1962, as amended. (''The PBO Conditions") 

Attachment "C" - The conditions applicable to registered Non-Profit Organisations prescribed in terms of 
the Non-Profit Organisations Act, No. 71 of 1997, as amended. (''The NPC Conditions") 

ADOPTION OF MEMORANDUM OF INCORPORATION 
This Memorandum of Incorporation, including Attachments "A", "B", and '1C" thereto, is adopted by 
the subscribers indicated hereunder, in their capacity as the Incorporators, as evidenced by their 
respective signatures, which have been affixed by them, in accordance with the requirements of 

Section 13 (1) of the Companies Act, No. 71 of 2008, as amended. 

Name of 
·tncorporator 

; 11:BOHO BASETSANA 
I MOU;BAT~I_. -

I SHAAMELA CASSIEM 

f Identity No. 

! . 
Signature I . Date 

7601110404082 

;c>.oi.~ 
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A. DEFINITIONS AND INTERPRETATION 

Unless the context clearly otherwise indicates, words and expressions defined in the 
Companies Act, No. 71 of 2008, as amended, shall bear the same meanings when 
used in this Memorandum of Incorporation, save that the following words and 
phrases shall bear the meanings specifically denoted hereunder, as follows, viz: 

A.1 "The Act" means the Companies Act, No 71 of 2008, as amended; and this 

term shall include all Schedules, Regulations, and Notices that may be 
prescribed from time to time, including any amendment, substitution, or re­

enactment thereof. 

A.2 "The Board" means the persons holding office as Directors of the Company 
from time to time, when acting collectively in that capacity. 

A.3 "The Commission" means The Companies and Intellectual Property 

Commission ("CIPC") which has been established in terms of The Act. 

A.4 "The Company" means this Company, which is to be known as the "Open 

Secrets (RF) NPC". 

A.5 "Company Secretary" means any person appointed from time to time to the 

office of Secretary of the Company, as contemplated by the Act. 

A.6 "Co~opted Director/s" means any person appointed from time to time by 
The Board to serve as a Director to fill a temporary vacancy as contemplated 

by Clause X. 

A.7 "Duly Certified", in relation to copies, means a copy certified by an 
appropriate Public Officer, or by a Notary Public, or in such other manner as 

may be considered acceptable in the circumstances. 

A.8 "Deliver" in relation to a notice or other document includes the hand-delivery 
thereof or its despatch by ordinary registered mail to an address furnished to 
the Company for this purpose by the addressee; or the transmission thereof by 

email, internet, intranet, or by such other means of electronic communication 

as may be permitted in terms of Clause 23 of this Memorandum. 
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A.9 "Directors" means, initially upon adoption of this Memorandum, the 
Incorporators; and thereafter, from time to time, the persons appointed to this 
office in accordance with Clause 8; and including any person duly nominated 

and acting as an Alternate Director in terms of Clause 12. 

A.10 "File" or "Filing", in relation to a document to be lodged with the 
Commission, means the delivery thereof to the Commission in the manner 

and form prescribed by the Act. 

A.11 "Income Tax Act" means the Income Tax Act No. 58 of 1962, as 

amended, including the Schedules and Regulations prescribed thereunder. 

A.12 "Memorandum of Incorporation" or "Memorandum" means this 

Memorandum of Incorporation, including Attachments "A", "B11 and "C" 

thereto. 

A.13 "Month" means a calendar month. 

A.14 "Non Profit Organisations Act" means the Non Profit Organisations Act No. 

71 of 1997, as amended. 

A.15 "Office" means the Registered Office of the Company. 

A.16 "Prescribed Companies Act Provisions" means the special prov1s1ons 

concerning Non Profit Companies, prescribed in terms of Schedule 1 to the Act, 

as referred to in Attachment "A" to this Memorandum. 

A.17 nPrescribed Fiscal Provisions" means both the special provisions applicable 

to Public Benefit Organisations approved in terms of Section 30 of the Income 

Tax Act; and the special provisions which are applicable in terms of Section 18A 

of that Act, as referred to in Attachment 11B" to this Memorandum. 

A.18 "Prescribed NPO Provisions" means the provisions concerning Registered 
Non-Profit Organisations as prescribed in terms of Section 12(2) of the Non 

Profit Organisations Act, as set forth in Attachment "C" to this MOL 

- -----~, e;.· 
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A.19 "Prescribed Statutory Provisions" means the Prescribed Companies Act 
Provisions; the Prescribed Fiscal Provisions; and the Prescribed NPO Provisions, 

all of which are binding upon the Company from time to time as referred to in 

Clause 4.2. 

A.20 "Prime Interest Rate" means the prime overdraft rate of interest ordinarily 
charged from time to time by The Standard Bank of South Africa Limited, in 
respect of unsecured overdraft facilities, calculated and compounded monthly in 
arrear, as certified by the manager of any branch of that bank. 

A.21 "Public Benefit Organisations" means organisations which are approved by 
the Commissioner as such in accordance with the provisions of Section 30 of 

the Income Tax Act; and "Public Benefit Activities" shall have the 

equivalent meaning assigned thereto by the Ninth Schedule to that Act. 

A.22 "Republic" means the Republic of South Africa. 

A.23 "Rules" means any such Rules in respect of the governance of the Company 
as may be made and adopted by the Board at any time, in accordance with 

the provisions of The Act, and subject to Clause 5.3 of this Memorandum. 

A.24 "Secretary" means any person appointed from time to time to perform the 

duties of Secretary to the Company. 

B. INTERPRETATION 

In the interpretation of this Memorandum, it is further provided that: 

B.1 Expressions with reference to writing shall be deemed to include reference to 
printing, lithography, photographs, electronic images, and other modes of 

representing or reproducing words in visible form. 

8.2 References to the Companies Act; the Income Tax Act; the Nonprofit 

Organisations Act; and any other legislation, or the regulations prescribed 
thereunder, shall be deemed to denote such legislation and regulations, as they 
may be amended from time to time, including legislation constituting a re­

enactment or substitution therefor. 

R· 
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8.3 Words importing the singular shall include the plural; words importing the 

masculine, feminine, or neuter, shall include the others of such genders; and 

words importing persons shall include juristic persons, and vice versa in each 

instance. 

B.4 In the event of any conflict between the terms of this Memorandum and the 

provisions of The Act, the terms of this Memorandum shall prevail, except 

insofar as The Act may impose an unalterable provision. 

1. INCORPORATION 

A NON PROFIT COMPANY WITHOUT MEMBERS is hereby established and 

incorporated in terms of this Memorandum of Incorporation, which shall be known as 

OPEN SECRETS (RF) NPC 

2. GOVERNANCE PROVISIONS 

In accordance with the provisions of The Act:-

2.1 The Unalterable Provisions of The Act which are applicable to Non-Profit 

Companies without Members, including the special provisions concerning Non­

Profit Companies set forth in Schedule 1 to the Act, are binding upon the 

Company, and deemed to have been incorporated in this Memorandum, and 

are set forth accordingly in Attachment "A" thereto. 

2.2 The Alterable Provisions of the Act which are applicable to Non-Profit 

Companies without Members are binding upon the Company only to the extent 

and insofar as this Memorandum may not otherwise provide, whether by 

limitation, extension, variation, or in some other permitted manner. 

3. SOLE OR PRINCIPAL OBJECT 

The Sole or Principal Object of the Company shall be to promote human rights and 

democracy by pursuing accountability for economic crime and related human rights 

violations in Southern Africa, through advocacy, public interest litigation and 

research. 

Richard Rosenthal Attorneys 
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4. POWERS AND STATUS 

4.1 /J.s a Non-Profit Company incorporated in terms of The Act, the Company shall 

be a juristic person, having all the legal powers and capacities of an individual, 
except to the extent that a juristic person may be incapable of exercising any of 
such powers or having any such capacity; but subject to the terms of this 

Memorandum, and to the relevant provisions of The Act. 

4.2 The exercise of the Company's aforesaid powers and capacities shall be 
restricted in the manner contemplated by Section 19(1)(b)(ii) of The Act by 
reason of the fact that the Company is required to comply with the Prescribed 

Statutory Provisions, namely:-

4.2.1 The Prescribed Companies Act Provisions which are applicable to Non­

Profit Companies (NPC's), as contemplated by Attachment "A"'; and 

4.2.2 The Prescribed Fiscal Provisions, which are applicable to Approved Public 

Benefit Organisations, as contemplated by Attachment "B". 

4.2.3 The Prescribed NPO Provisions, insofar as they may be or become 

applicable to the Company by reason of its registration in terms of the 
Non-Profit Organisations Act No. 71 of 1997, as amended, as 

contemplated by Attachment "C" hereto. 

4.3 The income and property of the Company whencesoever derived shall be 
applied solely towards the promotion of its Sole or Principal Object, and no 

portion thereof shall be paid or transferred, directly or indirectly, by way of 
dividend, bonus or otherwise howsoever, to any Members/Directors, or any 
controlling or controlled Company; Provided that nothing herein contained 

shall prevent the payment in good faith by the Company of reasonable 

remuneration (commensurate with services acb.Jally rendered) to any officer 
or servant of the Company, including a Member (if any) or a Director, subject 
to due compliance with the constraints envisaged by the Prescribed Fiscal 

Provisions. 
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4.4 Upon its winding-up, deregistration or dissolution, any assets of the Company 

remaining after the satisfaction of its liabilities shall be given or transferred to 

one or more other Public Benefit Organisations having the same or similar 
objects as those of the Company, or to such other tax-exempt Institution, as 
may be approved for this purpose by the Commissioner for the South African 

Revenue Service (SARS). 

4.5 Any amendment to this Memorandum shall be promptly notified to the 
Commissioner for the SA Revenue Service, immediately upon its adoption, as 
required by law. 

s. ALTERATIONS TO THIS MEMORANDUM; AND THE MAKING OF 

COMPANY RULES 

The Board shall have the following powers and discretions, viz:-

5.1 This Memorandum may at any time be altered or amended by the Board in 
the manner prescribed by The Act, provided that no such alteration or 

amendment shall be competent if it would be inconsistent with the restrictions 

and limitations on the powers of the Company referred to in Clause 4 above. 

Upon adoption of any such alteration, or amendment, written Notice thereof 

shall be given to each Director of the Company, and to the Commission, in the 

manner required by The Act. 

5.2 In addition to its power of amendment referred to in Clause 5.1 above, the 

Board or any person authorised by the Board shall have the further power to 
cause this Memorandum to be altered in any manner that may be necessary 
to correct patent errors of spelling, punctuation, reference, grammar, or any 

similar textual defect, by delivering a Notice effecting such amendment to 
each of the Directors of the Company, and filing the prescribed written Notice 

thereof with the Commission, in the manner required by The Act. 

5.3 Should the Directors at any time deem it necessary or desirable in the best 
interests of the Company, the Board shal l be empowered to make Rules for 

the Company; but such power to make Rules shall also be limited and 
restricted to the extent that the powers of the Company are themselves 

limited and restricted as aforesaid in terms of this Memorandum. A copy of 
any such Rules shall be published, by delivering a copy thereof to each 

Director of the Company, and by filing a copy thereof with the Commission, in 

the manner required by The Act. 
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6. ENHANCED ACCOUNTABILITY AND TRANSPARENCY 

6.1 The Company hereby elects not to assume the voluntary obligation of 

compliance with the Enhanced Accountability and Transparency Provisions set 

forth in Chapter 3 to The Act, save and except for the mandatory appointment 

of an Auditor, and the production of annual audited financial statements. 

6.2 Notwithstanding the aforegoing, the Company may at any time extend or 

rescind its voluntary submission of compliance with the Enhanced 

Accountability and Transparency Provisions, subject to the passing of a 

Special Resolution to this effect in the manner required by The Act. 

7. COMPANY TO HAVE NO MEMBERS 

The Company is incorporated Without Members, and accordingly the responsibility 

for governance, and the proper exercise of its powers and mandate in pursuance of 

the Sole or Principal Object, shall vest in and be assumed by the persons who are 

appointed as Directors from time to time. 

8. APPOINTMENT OF DIRECTORS 

8.1 In accordance with the Prescribed Companies Act Provisions, there shall be at 

no time less than THREE (3) Directors of the Company. However, there shall 

be no stipulated maximum number of Directors. 

8.2 The persons acting as Incorporators in terms of this Memorandum shall be 
deemed to have been appointed as the initial Directors, subject to the 

succeeding provisions of this Memorandum, and The Act. 

8.3 It shall be the responsibility of the Directors, by majority decision, to effect 

the appointment, or reappointment from time to time of such number of 

Directors as may be required and deemed appropriate, provided that the 

number of Directors so appointed shall at no time be less than the minimum 

number of Directors stipulated in Clause 8.1. 

8.4 If the number of Directors should at any time fall below the stipulated 

minimum, the remaining Director(s) shall be both entitled and required to 

continue to exercise their powers and responsibilities as Directors, 

notwithstanding the existence of such temporary vacancy; but such 
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continuing authority shall be limited to a period not exceeding EIGHT (8) 

weeks, within which period the remaining Director(s) shall be obliged to 

ensure the necessary appointment, in order that the number of Directors 

once again satisfies the numerical requirement aforesaid. 

8.5 For the avoidance of doubt, no third party shall have power to appoint 

Directors; and no person shall be deemed to have been appointed as an ex 

officio Director as contemplated by Section 66( 4) of The Act. 

8.6 Notwithstanding anything to the contrary hereinbefore contained, it is further 

stipulated that the Directors shall have the power, at any time should they 

deem this appropriate and in the best interests of the Company to suspend or 

remove a Director from office prior to the expiration of a term of 

appointment; provided that any such resolution effecting the removal of a 

Director shall only be of force and effect if it is supported by no less than 75% 

of the Directors then serving (other than the Director to be removed). For the 

avoidance of doubt, it is further stipulated that no reasons or motivation need 

be provided for any such resolution to suspend or remove a Director. 

9. MINUTES AND MINUTE BOOK 

The Directors shall cause Minutes to be kept:-

9.1 of all appointments of Officers; 

9.2 of Directors present, or represented by an Alternate, at every Meeting 
of the Board; and 

9.3 of all proceedings of the Board. 

The Minutes shall be signed by the Chairperson of the relevant Meeting, or in his/her 

absence by the Chairperson of the next succeeding Meeting. 

10. INSPECTION OF MINUTES 

The Minutes of each Meeting of the Board may be inspected and copied on request 

by any Director. 
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11. TERM OF APPOINTMENT 

11.1 Each Director (with the exception of ex officio Directors) shall be deemed to 
have been appointed to serve for a term of THREE (3) years, but shall be 

eligible, if so nominated and appointed, to serve for one or more further 

terms of THREE (3) years each, unless otherwise removed from office in 

terms of The Act, or otherwise in terms of this Memorandum. 

11.2 Accordingly, at each Annual General Meeting One-Third (1/3) of the Directors 
then serving shall be required to retire, but those retiring shall be eligible for 

re-appointment. The Directors retiring at each Annual General Meeting shall be 

those who have completed their current THREE (3) year terms of office; 
provided that if more than one third (1/3) of the Directors then serving shall be 
due for retirement at such Annual General Meeting, no more than one-third 
(1/3) of their number shall be required to retire, being such as may be mutually 
agreed between the Directors then due for retirement; but in the absence of 

agreement, those to retire shall be such as may be determined by the drawing 

of lots between them. 

12. ALTERNATE DIRECTORS 

12.1 Each Director shall have the power to nominate; and the Board shall have the 
power to appoint; any other person as such Director's Alternate to act in the 

event of absence or inability to act as such. 

12.2 Any Alternate Director acting in the stead of a Director appointed by the Board 
shall exercise and discharge all the powers, duties and functions of the Director 
s/he represents. The appointment of an Alternate Director shall be revoked, 
and the Alternate Director shall cease to hold office, whenever the Director 

ceases to be a Director; or should such Director or the Alternate Director give 
notice to the Company Secretary that such Alternate Director has ceased to 

represent the Director concerned; with due notification to the Commission as 

required in terms of The Act. 

12.3 A person may be nominated as Alternate Director to more than one Director, 

and in such event such Alternative Director shall have the voting rights contem- tJ ~ _ 

plated by Clause 14.5 hereunder. \? 
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13. DISQUALIFICATION AND REMOVAL OF DIRECTORS 

Notwithstanding anything to the contrary hereinbefore contained, the appointment of 
a Director shall be terminated in any of the following circumstances, viz:-

13.1 If the Director concerned completes the term of office for which such Director 
was appointed, and is not then re-appointed; or 

13.2 If the Director concerned dies, or becomes of unsound mind, or otherwise unfit 
and incapable of performing the duties of a Director; or 

13.3 If the Director concerned ceases to satisfy the qualifications and eligibility 

requirements set out in Section 69 of The Act, or for any other reason becomes 
disqualified or precluded from serving as a Director by virtue of any other 
provision of The Act; or 

13.4 If the Director concerned resigns office by notice to this effect duly given in 

writing to the Company in the manner required by The Act; or ceases to hold 

any office by virtue of which that person may have been appointed ex-officio as 
a Director; or 

13.5 If the Director concerned is directly or indirectly interested in any contract or 
proposed contract with the Company, and fails to declare a conflict of interest 

in the manner required by The Act; or 

13.6 If the Director concerned was appointed ex officio and ceases to hold any 

qualifying office or nomination; or 

13.7 If the Director concerned is removed from office by the Board in terms of a 

Resolution duly passed with the required majority in accordance with Clause 
8.6 above. 

14. PROCEEDINGS OF THE BOARD 

14.1 The Directors shall meet together for the despatch of business, adjourn and 
otherwise regulate their Meetings from time to time as they may deem fit. Ji. 
----~~ 
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14.2 At all Meetings of the Board, the quorum necessary for the transaction of 
business shall be at least THREE (3) of the Directors either personally present, 

or represented by a duly appointed Alternate, subject however to the continuity 

provisions contemplated by clause 8.4; and provided further that ex officio 
Directors shall not be counted for purposes of determining the presence of a 

quorum. 

14.3 The Directors shall appoint one of their number to serve from time to time as 
Chairperson, and should they deem this appropriate, they may appoint another 
of their number to serve as Deputy Chairperson. Each of such appointees shall 
hold office for such period as the Directors may deem appropriate at their sole 
and absolute discretion. If no Chairperson or Deputy Chairperson is appointed 

as aforesaid, or if at any Meeting neither of them is present or available to act 

within Fifteen (15) minutes of the time appointed for the commencement of the 
meeting, the Directors then present shall choose another of their number to act 

as Chairperson of that Meeting. 

14.4 The Chairperson, or in her/his absence, the Deputy Chairperson, shall preside 

at all Meetings of the Board. The Chairperson may convene a meeting of the 

Board at any time, but shall be obliged to convene such meeting if so 
requested by any TWO (2) or more of the Directors. Each Director or Alternate 

Director shall be entitled to at least SEVEN (7) Business Days' prior written 
notice of a meeting, which shall include an Agenda and such other meeting 
papers as may be considered applicable; provided that, in a situation of 
urgency, such formalities may be dispensed with and the notice convening a 

meeting may be given on less notice and in any such other manner as the 

Chairperson may deem practicable in the circumstances. 

14.5 Each Director present or represented at a Meeting shall be entitled to exercise 
ONE (1) vote. Where a person is an Alternate Director to more than one 

Director, or where an Alternate Director is also a Director in a personal 
capacity, the person concerned shall, in addition to that person's own vote, 

have a separate vote on behalf of each Director so represented. 

Save as otherwise stipulated in this Memorandum, questions ansing at 

Meetings of Directors shall be decided by a majority of votes, provided that in t(1 
the case of an equality of votes the Chairperson shall be entitled to a second • 

and casting vote. e_----,______ 1}ffi · 
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14.6 A "round robin" resolution shall be as valid as if passed at a duly convened 

meeting of the Board provided such resolution is supported in writing by not 

less than 75% of all the Directors then serving, who must number not less 

than the minimum number of Directors stated in Clause 8.1. Unless stated to 
the contrary in the resolution itself, a "round robin" resolution shall be deemed 
to have been passed as at the date of the last signature thereto. A round 
robin resolution may be recorded in a single document or in several 

documents, as may be found more convenient. The vote of a Director may be 
recorded not merely by signature but also by other secure means of 

communication, including the intranet, internet, email, whatsapp, fax, e-mail, 
or in such other manner as the Chairperson may regard as acceptable. 

14.7 The Board may delegate any of its powers to an Executive Committee and/or 
one or more special purpose committees, subject to the following provisions: 

14.7.1 Such Committees shall consist of Directors, but may also include other 
persons, as the Board may deem appropriate. 

14.7.2 Such Committees shall, in the exercise of their powers and responsibilities, 

determine their own procedural formalities, but shall conform to any such 

Terms of Reference, rules, restrictions, or procedures that may be 
imposed upon them by the Board. 

14.8 All acts performed in good faith by the Board, or by a Committee of the 

Board, or by a person acting in the capacity of a Director or as member of a 
Committee, shall be deemed to be effective and valid, notwithstanding that it 

may afterwards be discovered that there existed some formal defect in the 

appointment of the person acting as aforesaid, or that any of them were 
disqualified or had vacated office. 

15. AUTHORITY OF THE BOARD 

The Directors shall have unrestricted power and authority to manage the affairs 

and direct the business of the Company in furtherance of its Sole or Principal 

Object, subject only to the exclusions, qualifications and conditions stipulated in 
terms of this Memorandum, and The Act. 

Richard Rosenthal Attorneys 

~.DJ.EZ~~~pen Se~:~~(~~~~fC 

qo 



16. DIRECTORS REMUNERATION AND REIMBURSEMENT 

16.1 Directors shall receive no remuneration in respect of their services as Directors; 
provided that an Executive Director shall be entitled to such remuneration as 

may be considered reasonable and commensurate with his/her duties and 

responsibilities. 

16.2 Notwithstanding the aforegoing, all Directors shall be entitled to claim 
reimbursement of reasonable travelling, subsistence, and other expenses as 
may be incurred from time to time in the execution of their duties as Directors, 

and with the approval and authority of the Board. 

17. POWERS AND DUTIES OF DIRECTORS 

17.1 The business of the Company shall be managed by the Board, which may pay 
on behalf of the Company all expenses incurred in promoting and incorporating 

the Company, and may exercise all such powers of the Company as are not 
required by The Act, or by this Memorandum, to be exercised by the Members 

in General Meeting. 

17.2 The Company's financial transactions must be conducted through one or more 
banking accounts, to be operated under such mandates and authorisations as 

the Board may determine from time to time. 

18. BORROWING POWERS 

Subject to the unanimous resolution of the Board, the Directors shall be 
entitled to borrow money and to mortgage or bind the undertaking of the 

property of the Company or any part thereof, and to issue debentures, 
debenture stock, and other securities whether outright or as security for any 

debt, liability, or obligation of the Company or of any third party. 

19. CONFLICTS OF INTEREST 

No transaction involving the Company shall be void or voidable merely by reason of 
the existence of a conflict of interest between the Company and one or more of its 
Directors, provided that: fj_ , 
________ <2>--_ ~· 
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19.1 Any Director having a conflict of interest must promptly declare such interest; 

19.2 Such Director must make full, timely, disclosure in good faith of all relevant 

facts and circumstances affecting such interest; 

19.3 Following such disclosure, the Director concerned must be recused from any 
further part in the discussion or consideration of the affected transaction; 

19.4 Approval of the transaction shall require a Resolution to be passed 
unanimously by all the other Directors then serving, being not less than the 

minimum number stipulated in Clause 8.1 above. 

19.5 All material details of the transaction, and of the discussions leading up to the 

vote of the Directors, must be minuted and recorded. 

20. AUDITOR - FINANCIAL YEAR - ANNUAL GENERAL MEETINGS 

20.1 The Financial Year of the Company shall commence on the 1 March each year 

and terminate on the last day of February in the succeeding year; subject to 

the right of the Board to determine a change to the Financial Year, with the 

consent of the Commissioner for SA Revenue Services. 

20.2 An independent Auditor shall be appointed, and may be removed, and replaced 
from time to time, at the discretion of the Board in accordance with the 

provisions of this Memorandum, and The Act. 

20.3 The Directors shall from time to time in accordance with the provisions of The 

Act, cause to be prepared and laid before the Board, such Annual Financial 

Statements as are referred to therein. 

20.4 A meeting of the Board, to be styled the Annual General Meeting, shall be held 
by the Directors within 6 months of the end of each financial year. 

20.5 The business of the Annual General Meeting shall include: 

92 

20.5.1 Presentation of an Annual Report. (} I • 
20.5.2 Consideration of Annual Financial Statements. f.../\ 

___ 2_0._s._3 __ A_p_po_in_tm_en_t_o_f A_u_d-it-or-s,_i_f a_p_p-lic-ab-le_. ________ ~_ ~ 
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20.5.4 

20.5.5 

A review of the composition of the Board. 
Such other matters as may be deemed appropriate by the Directors 

21. MEETINGS BY ELECTRONIC COMMUNICATIONS 

21.1 Meetings of the Board may be held wholly or partially by Electronic 

Communication, and provide for the participation in such Meeting by Electronic 
Communication, as contemplated by Section 63 of The Act; and the power to 
do so is not limited or restricted by this Memorandum. Accordingly, any such 

Meeting of the Board may be conducted entirely by Electronic Communication; 
or one or more persons, (including their proxies or Alternate Directors, if 

applicable) may participate by Electronic Communication in all or part of the 

relevant Meeting, provided all such persons participating in the Meeting are 
able to communicate concurrently with each other, without reliance upon an 

intermediary, and to participate in a manner that is effective. 

21.2 The Notice of a Meeting of the Board, at which it will be possible for persons to 

participate by way of Electronic Communication shall inform such persons of 

the ability to so; and shall provide any necessary information to enable them to 

access the available medium or means of Electronic Communication. 

22. UMITATION OF LIABILITY AND INDEMNITY 

22.1 A Director shall incur no personal liability for the debts or obligations of the 
Company, by reason only of such person having served in that capacity as a 

Director. 

22.2 Subject to the relevant provisions of The Act, each Director and other officer of 
the Company shall be indemnified by the Company against all costs, expenses, 

and liabilities reasonably incurred on behalf and in the interests of the Company 
with the authority of the Board. 

'f3 

22.3 No Director or other officer or employee of the Company shall be liable for the 
acts, receipts, neglects or defaults of any other Director, officer or employee; or 
for joining in any receipt or other act for conformity; or for loss or expense 

happening to the Company through the insufficiency or deficiency of any ft__ . 
security in or upon which any of the funds of the Company may be invested; or 
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for any loss or damage arising from the bankruptcy, insolvency or delictual acts 
of any persons with whom any moneys, securities or effects shall be deposited; 

or for any loss or damage occasioned by any error of judgment or oversight; or 

for any other loss, damage or misfortune whatever which shall happen in the 
execution of duties performed on behalf of the Company, or in relation thereto, 
unless the same be attributable to that person's own wrongful act, gross 
negligence, breach of duty or trust. 

23. NOTICES 

23.1 Notices may be given by the Company by actual delivery to the person 
concerned; or by sending the same by prepaid registered post addressed to 

such person's address (if any) within the Republic as provided by such person 

for the giving of notices; or alternatively, notices may be given by facsimile 
(fax) or by electronic mail (e-mail, internet or intranet), directed to such 

address as the person may have stipulated for this purpose. 

23.2 If receipt of notice by post is disputed, such notice shall be deemed not to have 
been duly given, unless the Company shall be able to produce a registered slip, 

or electronic confirmation verifying that the notice was duly despatched as 

aforesaid. Any notice by registered post shall be deemed to have been served 
Seven (7) days after the letter containing the same was duly posted as 
aforesaid. 

23.3 In the event of the death, disability or insolvency of a person, the Company 

shall be entitled to give any notice required by this Memorandum or The Act, in 
any manner in which the same may have been given if the disability, death or 

insolvency had not occurred; provided that as soon as proof of the appointment 

of any person as may be authorised to act nomine officii shall have been given 
to the Company, such notices shall thereafter be given by the Company to such 

person at the address (if any) in the Republic supplied for the purpose by such 
person, or (until such address has been so supplied) by giving the notice as 

aforesaid, at the person's address recorded in the Registers of the Company. 

23.4 The accidental omission to give notice of a Meeting of Directors to, or the non-
receipt of any such notice by, any Director, shall not invalidate a Resolution (), 
passed at the ensuing Meeting. ~ 
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ATTACHMENT "A" 

PRESCRIBED COMPANIES ACT PROVISIONS 
CONCERNING NON-PROFIT COMPANIES 

WITHOUT MEMBERS 

The Special Provisions Concerning Non-Profit Companies contemplated by 
The Act, insofar as they relate to Non-Profit Companies without Members -
as set forth In Schedule 1 to the Act - are applicable, to this Company, and 
such provisions are incorporated in this Memorandum, and are repeated 
hereunder, for ease of reference, as follows, viz:-

1. Objects and Policies 
(1) The Memorandum of Incorporation of a Non-Profit Company must-

(a) set out at least one object of the Company, and each such object must be 

either:-

(i) a public benefit object; or 
(ii) an object relating to one or more cultural or social activities, or 

communal or group interests; and 
(b) be consistent with the principles set out in sub-items (2) to (5) hereunder. 

(2) A Non-Profit Company -
(a) must apply all of its assets and income, however derived, to advance its 

stated objects, as set out in its Memorandum of Incorporation; and 

(b) subject to paragraph (a), may:-
(i) acquire and hold securities issued by a profit Company; or 
(ii) directly or indirectly, alone or with any other person, carry on any 

business, trade or undertaking consistent with or ancillary to its stated 

objects. 

(3) A Non-Profit Company must not, directly or indirectly, pay any portion of its 
income or transfer any of its assets, regardless whether the income or asset 
was derived, to any person who is or was an Incorporator of the Company, or 

who is a Member or Director, or person appointing a Director, of the Company, 

except:-

(a) as reasonable:-
(i) remuneration for goods delivered or services rendered to, or at the 

direction of, the Company; or 
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(ii) payment of, or reimbursement for, expenses incurred to advance a 

stated object of the Company; 

(b) as a payment of an amount due and payable by the Company in terms of 

a bona fide agreement between the Company and that person or another; 

(c) as a payment in respect of any rights of that person, to the extent that 

such rights are administered by the Company in order to advance a stated 

object of the Company; or 

(d) in respect of any legal obligation binding on the Company. 

(4) Despite any provision in any law or agreement to the contrary, upon the 

winding-up or dissolution of this Company:-

(a) no past or present Member or Director of the Company, or person 

appointing a Director of this Company, is entitled to any part of the net 

value of the Company after its obligations and liabilities have been 

satisfied; and 

(b) the entire net value of the Company must be distributed to one or more 

other Non-Profit companies, external Non-Profit companies carrying on 

activities within the Republic, Voluntary Associations, or Non-Profit 

Trusts-

(i) having objects similar to the Main Object of this Company; and 

(ii) as determined:-

(aa) in terms of the Company's Memorandum of Incorporation; 

(bb) by its Members, if any, or its Directors, at or immediately 

before the time of its dissolution; or 

(cc) by the court, if the Memorandum of Incorporation, or the 

Members or Directors fail to make such a determination. 

(5) The Commission may apply to the court, on behalf of a Non-Profit Company, for 

a determination contemplated in sub-item (4)(bXii)(cc) if the Company has-

(a) no remaining Members or Directors; and 

(b) failed to:-

(i) make a determination contemplated in sub-item (4){bJ._ii)(bb); or 

(ii) apply to the court for such a determination. 

(6) Incorporation as a Non-Profit Company, or registration as an External Non­

Profit Company in terms of the Companies Act, and compliance by either with 

9b 

the provisions of that Act, does not necessarily qualify a Non-Profit Company, or (/J ,._ 
External Non-Profit Company, for any particular status, category, classification lJJ • 
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or treatment in terms of the Income Tax Act, 1962 (Act No. 58 of 1962), or any 

other legislation, except to the extent that any such legislation provides 

otherwise. 

(7) Each voting member (if any) of a Non-Profit Company with Members has at 

least one vote. 

(8) The vote of each Member of a Non-Profit Company with Members is of equal 

value to the vote or each other Voting Member on any matter to be determined 

by vote of the Members, except to the extent that the Company's Memorandum 

of Incorporation provides otherwise. 

(9) If a Non-Profit Company has Members, the requirements in Section 24( 4) to 

maintain a securities register must be read as requiring the Company to 

maintain a membership register. 

2. Fundamental Transactions 
(1) A Non-Profit Company may not-

(a) amalgamate or merge with, or convert to, a profit Company; or 

(b) dispose of any part of its assets, undertaking or business to a profit 

Company, other than for fair value, except to the extent that such a 

disposition of an asset occurs in the ordinary course of the activities of the 

Non-Profit Company. 

(2) If a Non-Profit Company has Voting Members, any proposal to> 

(a) dispose of all or the greater part of its assets or undertaking; or 

(b) amalgamate or merge with another Non-Profit Company, 

must be submitted to the Voting Members for approval, in a manner 

comparable to that required of profit companies in accordance with Sections 

112 and 113, respectively. 

(3) Sections 115 and 116, read with the changes required by the context, apply 

with respect to the approval of a proposal contemplated in sub-item (2). 

3. Incorporators of Non-Profit Company 
The Incorporators of a Non-Profit Company are its­

(a) first Directors; and 
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(b) its first Members, if its Memorandum of Incorporation provides for it to 

have Members. 

4. Members 
(1) A Non-Profit Company is not required to have Members, but its Memorandum of 

Incorporation may provide for it to do so. 

(2) If the Memorandum of Incorporation provides for the Company to have 

Members, it:-

(a) must not restrict or regulate, or provide for any restriction or regulation of, 

that membership in any manner that amounts to unfair discrimination in 

terms of Section 9 of the Constitution; 

(b) must not presume the membership of any person, regard a person to be a 

Member, or provide for the automatic or ex officio membership of any 

person, on any basis other than life-time membership awarded to a 

person:-

(i) for service to the Company or to the Public Benefit Objects set out in 

the Company's Memorandum of Incorporation; and 

(ii)with that person's consent; 

(c) may allow for membership to be held by juristic persons, including profit 

companies; 

(d) may provide for no more than two classes of Members, that is voting and 

non-voting Members, respectively; and 

(e) must set out:-

(i) the qualifications for membership; 

(ii)the process for applying for membership; 

(iii) any initial or periodic cost of membership in any class; 

(iv) the rights and obligations, if any, of membership in any class; and 

(v) the grounds on which membership may, or will, be suspended or lost. 

S. Directors 
(1) If a Non-Profit Company has Members, the Memorandum of 

Incorporation must: 

(a) set out the basis on which the Members choose the Directors of 

the Company; and 

(b) if any Directors are to be elected by the voting Members, provide 

for the election each year of at least one-third of those elected 0~ . 
Directors. ~ KJ--
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(2) If a Non-Profit Company has no Members, the Memorandum of 

Incorporation must set out the basis on which Directors are to be 

appointed by its Board, or other persons. 

(3) A Non-Profit Company must not provide a loan to, secure a debt or 

obligation of, or otherwise provide direct or indirect financial assistance 

to, a Director of the Company, or of a related or inter-related 

Company, or to a person related to any such Director. 

( 4) Sub-item (3) does not prohibit a transaction if it:-

(a) is in the ordinary course of the Company's business, and for fair 

value; 

(b) constitutes an accountable advance to meet:-

(i) legal expenses in relation to a matter concerning the Company; 

or 

(ii) anticipated expenses to be incurred by the person on behalf of 

the Company; 

(c) is to defray the person's expenses for removal at the Company's 

request; or 

(d) is in terms of an Employee Benefit Scheme generally available to all 

employees or a specific class of employees. 
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ATTACHMENT "B" 

PRESCRIBED FISCAL PROVISIONS 
CONCERNING PUBLIC BENEFIT ORGANISATIONS (PBO'S) 

Upon approval of the Company by the Commissioner for the South African 
Revenue Service (SARS) as a "Public Benefit Organisation" in terms of 
Section 30 and also for purposes of Section 18A of the Income Tax Act, No. 
58 of 1962, as amended, this Memorandum of Incorporation shall be 
deemed to include the relevant provisions prescribed in terms of the 
Income Tax Act, which upon adoption of this Memorandum are as follows:-

[The Company being hereinafter referred to in this Schedule, and in the relevant 
legislation, as ''The Organisation"] 

1 As a Public Benefit Organisation approved by the Commissioner for 
purposes of section 18(A)(1) of the Income Tax Act, the Company 
shall : 

1.2 Ensure that any eligible donations actually paid or transferred to the 

Company, are applied solely to undertake, or to enable other Eligible 

Beneficiaries to undertake Public Benefit Activities as listed from time to time 

in Part II of the Ninth Schedule; including the provision of funds or assets to 

assist other Eligible Beneficiary organisations, institutions, boards or bodies to 

conduct such Activities, including such as may be determined by the Minister 

from time to time for purposes of section 18A of the Act. The term "Eligible 

Beneficiaries" shall include the Government itself, and any provincial 

administration or local authority contemplated in section 10(1)(a) or (b) of the 

Income Tax Act. 

1.3 Ensure that during each year of assessment preceding the year of assessment 

of the Company during which a qualifying donation is received, it distributes or 

incurs the obligation to distribute at least Fifty Percent (50%) of the funds so 

received by or accrued to it by way of donations which qualify for a deduction 

in terms of section 18A of the Income Tax Act; unless the Commissioner upon 

good cause shown agrees to waive, defer or reduce such obligation to 

distribute, as contemplated by the proviso to section 18A(l)(b)(ii) of the Act, 

and in that event, subject to any such conditions as the Commissioner may 

determine. 
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1.4 Comply with, and have regard to, any such additional requirements as may be 

prescribed by the Minister from time to time in terms of section 18A(1), or as 

may be otherwise imposed by the Commissioner in terms of the Act, including 

any additional requirements prescribed by the Minister as binding upon Eligible 

Beneficiaries carrying on any specified activity before donations shall be 

allowed as a deduction for purposes of section 18A. 

1.5 Ensure that an audit certificate is provided upon submission by the Company 

to the Commissioner of its annual return for each year of assessment, 

confirming that all donations received or accrued by the Company in that year, 

in respect of which section 18A receipts were issued by the Company, were 

utilised in the manner contemplated by that section. 

2 As a Public Benefit Organisation approved by the Commissioner for 
purposes of section 30 of the Income Tax Act, the Company shall : 

2.1 Carry on the public benefit activities of the Company in a non-profit manner, 

and with an altruistic or philanthropic intent. 

2.2 Ensure that no such activity is intended to directly or indirectly promote the 

economic self-interest of any fiduciary, or employee, of the Company, 

otherwise than by way of reasonable remuneration payable to that fiduciary or 

employee. 

2.3 Take reasonable steps to ensure that each such activity as is carried on by it is 

for the benefit of, or is widely accessible to, the general public at large, 

including any sector thereof (other than small and exclusive groups) 

2.4 Comply with such conditions, if any, as the Minister may prescribe by way of 

regulation to ensure that the activities and resources of the Company are 

directed in the furtherance of its objects. 

2.5 Submit to the Commissioner a copy of the Constitution, Will or. other written 

instrument under which it has been established. 

Io I 

ft. 
---- ---<3-1fl; 
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2.6 Be required in terms of such Constitution, to have at least three persons, who 

are not connected persons in relation to each other, to accept the fiduciary 

responsibility of the Company, and that no single person directly or indirectly 

controls the decision making powers of the Company. 

2. 7 Be prohibited from directly or indirectly distributing any of its funds to any 

person (otherwise than in the course of undertaking any public benefit 

activity) and be required to utilise its funds solely for the objects for which it 

has been established. 

2.8 Be required on dissolution to transfer its assets to : 

2.8.1 any Public Benefit Organisation which has been approved in terms of 

section 30(3) of the Income Tax Act; 

2.8.2 any institution, board or body which is exempt from tax under the 

provisions of section 10(1)(cA)(i) of that Act, which has as its sole or 

principal object the carrying on of any public benefit activity; or 

2.8.3 any government of the Republic in the national, provincial or local 

sphere, contemplated in section 10(1)(a) of that Act. 

2.9 Be prohibited from accepting any donation which is revocable at the instance 

of the donor for reasons other than a material failure to conform to the 

designated purposes and conditions of such donation, including any 

misrepresentation with regard to the tax deductibility thereof in terms of 

section 18A; provided that a donor (other than a donor which is an approved 

public benefit organisation or an institution, board or body which is exempt 

from tax in terms of section 10(1)(cA)(i), which has as its sole or principal 

object the carrying on of any public benefit activity) may not impose 

conditions which could enable such donor or any connected person in relation 

to such donor to derive some direct or indirect benefit from the application of 

such donation. 

2.10 Be required to submit to the Commissioner a copy of any amendment to the 

Constitution, Will or other written instrument under which it was established. 
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2.11 Ensure that it is not knowingly a party to, and does not knowingly permit itself 

to be used as part of any transaction, operation or scheme of which the sole 

or main purpose is or was the reduction, postponement or avoidance of 

liability for any tax, duty or levy, which, but for such transaction, operation or 

scheme, would have been or would have become payable by any person 

under the Act or any other Act administered by the Commissioner. 

2.12 Not pay any remuneration, as defined in the Fourth Schedule to the Income 

Tax Act, to any employee, office bearer, member or other person which is 

excessive, having regard to what is generally considered reasonable in the 

sector and in relation to the service rendered; and has not and will not 

economically benefit any person in a manner which is not consistent with its 

objects. 

2.13 Comply with such reporting requirements as may be determined by the 

Commissioner. 

2.14 Take reasonable steps to ensure that the funds which it may provide to any 

association of persons as contemplated in paragraph (b)(iii) of the definition 

of "Public Benefit Activities" in section 30 of the Act, are utilised for the 

purpose for which they are provided. 

2.15 Shall not use its resources directly or indirectly to support, advance or oppose 

any political party. 

2.16 Ensure that any books of account, records or other documents relating to its 

affairs are: 

2.16.1 where kept in book form, retained and carefully preserved by any 

person in control of the Company, for a period of at least four years 

after the date of the last entry in any such book; or 

2.16.2 where not kept in book form, are retained and carefully preserved by 

any person in control of the Company, for a period of four years after 

the completion of the transaction, act or operation to which they 

relate. 
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ATTACHMENT "C" 

PRESCRIBED NPO PROVISIONS 
CONCERNING REGISTERED NON-PROFIT ORGANISATIONS (NPO'S) 
REGISTERED IN TERMS OF THE NON-PROFIT ORGANISATIONS ACT, 

NO. 71 OF 1997, AS AMENDED. 

In order to facilitate Registration of the Company in terms of the Nonprofit 
Organisations Act No 71 of 1997, as amended, this Memorandum of 
Incorporation includes due provision for the eligibility requirements 
prescribed in terms of Section 12(2} of that Act, as follows:-

1. The Company's name is stated on the Cover Page and in clause 1 of this 

Memorandum. 

2. The Company's main and ancillary objectives are stated in clause 3 of this 

Memorandum. 

3. The Company's income and property shall not be distributable to its members 

·(if any), or to its Directors or other office-bearers, except as reasonable 

compensation for services rendered, as stated in clause 4.3 of the 

Memorandum; and clause 1(3) of Attachment "A", and clause 2.7 of 

Attachment 11811
• 

4. The Company is a body corporate, and shall have an identity and existence 

distinct from its Members (if any), Directors, and other office-bearers, in 

accordance with the terms of the Companies Act. 

5. The Company shall continue to exist notwithstanding changes that may occur 

in the composition of its membership (if any), or of its Directors or other 

office-bearers, pursuant to the provisions of the Companies Act, and as 

envisaged by clause 8 et seq of the Memorandum. 

6. The members (if any) of the Company, its Directors and other office-bearers 

shall have no rights in the property or other assets of the Company solely by 

virtue of their being members, Directors, or other office-bearers, as 

contemplated by clause 4.3 of this Memorandum; clause 1(3) and (4) of 

Attachment "A"; and clause 2.7 of Attachment "B" to this Memorandum. 
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7. The powers of the Company are referred to in clauses 4 and 18 of this 

Memorandum, and are to be construed in conjunction with the provisions of 

the Companies Act. 

8. The organisational structures and mechanisms for its governance are set forth 

in clauses 8 and 15 of this Memorandum. 

9. The rules convening and conducting meetings, including quorums required 

for, and the minutes to be kept of those meetings, shall be as stated in 

clauses 14 and 21 of this Memorandum. 

10. The manner in which decisions are to be made shall be as stated in clause 14 

of this Memorandum. 

11. The Company's financial transactions must be conducted by means of a 

banking account, as stated in clause 17.2 of this Memorandum. 

12. The date for the end of the Company's financial year shall be as stated in 

clause 20.1 of this Memorandum. 

13. The procedure for changing the provisions of this Memorandum shall be as 

stated in clause 5 of this Memorandum, and shall be as prescribed by the 

Companies Act. 

14. The procedure by which the Company may be wound up or dissolved shall be 

as stated in the Companies Act, including the provisions of clause 4.4 of this 

Memorandum; clause 1(4) of Attachment "A11
; and clause 2.8 of Attachment 

"B". 

15. When the Company is wound up or dissolved, any asset remaining after all its 

liabilities have been met, must be transferred to another eligible Nonprofit 

Organisation, as stated in clause 4.4 of this Memorandum; in clause 1(4) of 

Attachment "A"; and Clause 2.8 of Attachment "B". 

Richard Rosenthal Attorneys 
SD/EZH Open Secrets (RF) NPC 
MO! : 17 January 2017 (Final) 
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Prosec~ting 
Authority 
of South Africa 

Purpose 

Background 

(/) 

Investigating Directorate 

Tie Investigating Directorate (ID) is a specialised and multidisciplinary unit within the 
NPA, established by Proclamation 20 of 2019 of the President in accordance with section 
7 of the NPA Act published on 4 April 2019. The anti-corruption entity is premised on 
cooperation and collaboration with other law enforcement agencies to ensure integration, 
accountability, and alignment of priorities for the realisation of government's objective to 
eiectively address corruption, in accordance with the relevant policy direction and 
legislation. 

T1rough a project approach and prosecution-led investigation, the ID houses under one 
u11brella specia list professionals, including prosecutors, financial and criminal 
irvestigators, data analysts, cyber forensics specialists, project managers, and the entire 
corporate services. Of these officials, include secondments from other law enforcement 
a:;:iencies, such as South African Police Services (SAPS), State Security Agency (SSA), 
Clrectorate for Priority Crime Investigations (DPCI), also known as the Hawks, South 
African Revenue Services (SARS), and Independent Police Investigative Directorate 
(PIO) all pulling together to clean up the country from the systematic rot of white-collar 
crimes. 

P:>wers and Functions of the ID 

R~ferrals to the ID 

1/4 https://www.npa.gav.za/invest,gahng-directorate c~ 
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A:JY person may report a matter to the head of the ID by means of an affidavit (s27) 

a11d the Director, in the absence of a Case Assessment Report (CAR), may 

awthorise an investigation into the matter if there are reasonable grounds to 

s11spect that an offence has been committed (s 28(2)); and whether if the offence is 

a specified crime, which is defined in the NPA Act as, any matter which in the 

opinion of the head of ID falls within the range of matters set out in the 

proclamation. 

s~rious and high-level corruption matters can 

/Dreferrals@npa.gov.za. 

to be addressed to Henry HMA. Mamothame : hmamothame@npa.gov.za 

(r:,ailto:hmamothame@npa.gov.za) 

Adv. Andrea Johnson 
Special Director of Public Prosecutions 

Adv. Annemarie Friedman 

be directed 

Deputy Director of Public Prosecutions in the office of the Special Director 

Adv. Peter Serunye 
Deputy Director 

CONNECT WITH US 

Adv. Paul Louw 
Senior Deputy Director 

at 

f a 

(ffl 
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1◊7 

https://wwwJ1pa.gov.za/invest1gating-d1rectorate 
&__2/4 



10& 

"F~4 11 

PROSECUTION POLICY 

TABLE OF CONTENTS 

PREFACE ............ ..... ......... ... ............ .... ... .. ... ...... .. ....... ....... ........ .. .. ...... .. ............ ..... ................ ... 2. 

1. INTRODUCTION ............ .. ................ ....... ...... ...... ... ...... ... ... ...... ..... ........ ........ ... ...... ...... .. .. 2 

2. PURPOSE OF POLICY PROVISIONS ......... ..... .............. ... ........... ........ .............. ..... ..... ~ 

3. ROLE OF PROSECUTOR ...... ................ ...... .... ............... ...... .. ..... ............ .. ......... .. ... ..... .. t:. 

A. General .................................. ............. ............................... .......................................... ~ 

B. factors to be considered when evaluating evidence ................................................... ( 

C. Prosecution in the public interest.. ................................... ... ........................................ f 

4. CASE REVIEW .. ............ .... .......... ..... ...... .... ...................................................................... ~ 

A. Stopping of proceedings ........................................ ....... ...... .... ......... ............. ..... ...... .... ~ 

B. Restarting a prosecution .............................................................................................. ~ 

C. Consent to prosecution ....... .. .................. .......... .... ................ ......... ..... ... .. .............. ..... . S 

5. FORUM OF TRIAL, DETERMINATIO!\' OF CHARGES Al\D ACCEPTAl\'CE 
OF PLEAS ......... .. .......... ......... ................ ... ........... ........... ........ .... .......... ............................. S 

A. Forun1 of trial .. ............ .. ..................... .... ..................................................................... S 

B. Detennination of charges .. .. ........ .. .. ... .......... ..... ........ ...... .......................................... 1 ( 

C. Acceptance ofpleas ....... ....................... ...... ............................................................... 1( 

6. TRIAL PROCESS AND RELATED MATTERS .. ................. ...... ................................ I: 

7. CO-OPERATION AND INTERACTION WITH POLICE AND OTHEF. 
CONSTITUENT AGENCIES .. .... .... ................ .... ... ..... ..... ... .. ....... .............. ..... .............. 1:. 

8. PROSECUTORIAL POLICY AI\D DIRECTIVES RELATII\G TO SPECIFIE[1 

MATTERS ............. ...... ................... ................................. ... ....... ...... ... ... .......... ...... .... ... .... I : 

9. CONCLUSION .. .......... ........... ... ......................................... ....... ............... ......... .............. 1: 

Prosecution Policy Revision Date: J unc 2013 



PREFACE 

Crime cannot be allowed to undenninc the constitutional democracy in South Africa. 
Therefore, at the highest level, the objectives of the National Prosecuting Authority are to 
contribute to a better life for all by ensuring justice in our society so that people can live i:1 
freedom and security. 

In order to contribute to the freedom and security of the community, the National ProsecutinJ 
Authority needs to contribute to the reduction in crime and to a culture of civic morality and 
thereby enhancing public confidence in the criminal justice system. 

Furthermore, the National Prosecuting Authority must treat its customers, which includ.:: 
victims, witnesses and complainants, in accordance with the Bill of Rights and ensure acccs~ 
to the prosecuting service . 

The National Prosecuting Authority is part o r the bigger criminal justice system and therefor.:: 
needs to enhance cooperation within such broader system. 

This Prosecution Policy is aimed at promoting the considered exercise of authority b/ 
prosecutors and contributing to the fair and even-handed administration of the criminal laws. 

This Policy is the end result of a process of intense consultation amongst all prosecutors i7 
the country. It was also circulated to a number of criminal justice organisations, govemmcrt 
departments, academic institutions and community organisations . The wealth of their 
combined knowledge and experience has helped significantly to shape the contents of thi3 
document. 

This Prosecution Policy was revised in 2006 after a country-wide consultation process. It was 
reviewed again in 2010 and amended in June 2013. 

1. INTRODUCTION 

Section 179 of the Constitution of the Republic of South Africa, 1996 (hereinafter referred D 
as "the Constitution"), read with sections 2 and 4 of the National Prosecuting Authority Ac., 
1998 (Act No. 32 of I 998) (hereinafter referred to as "the NPA Act"), provides for a sing~ 
National Prosecuting Authority ("the NPA "), consisting of-

• the National Director of Public Prosecutions ("the National Director"), who is the heed 
of the NPA: 

• Deputy National Directors of Public Prosecutions; 
• Directors of Public Prosecutions; 
• Deputy Directors of Public Prosecutions; and 
• Prosecutors. 

As an organ of state the NPA must give effect to the laws of the country; as an instrument cf 
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justice it must, in accordance with its constitutional obligation, exercise its prosecutoria. 
functions independently without fear, favour or prejudice. 

The NPA has the power and responsibility to institute and conduct criminal proceedings or. 
behalf of the State and to carry out any necessary functions incidental thereto. 

The Constitution requires the National Director to dctcnninc, with the concurrence of the 
Cabinet member responsible for the administration of justice, and after consulting the 
Directors of Public Prosecutions, a "prosecution policy which must be observed in thr: 
prosecution process". The Pol icy is binding on the NP A. 

The NPA Act also requires that the United Nations Guidelines on the Role of Prosecutor.· 
should be observed. 

The NP/\ Act required that the first Prosecution Policy be tabled in Parliament. Amendment; 
to the Policy must be included in the National Director's annual report to the Minister, which 
report must be tabled in Parliament. 

The NPA is accountable to Parliament and ultimately to the people it serves. Ever:­
prosecutor is accountable to the National Director who, in tum, is responsible for the 
perfonnance of the NPA. 

The law gives a discretion to the NPA and individual prosecutors with regard to how the:1 

perfonn their functions, exercise their powers and carry out their duties. This discretion must, 
however, be exercised according to the law and within the spirit of the Constitution. 

2. PURPOSE OF POLICY PROVISIONS 

The aim of this Prosecution Policy is to set out, with due regard to the law, the way in which 
the NPA and individual prosecutors should exercise their discretion. 

The purpose of this Prosecution Policy is, therefore, to guide prosecutors in the way the:, 
should exercise their powers, carry out their duties and perfonn their functions. This will 
serve to make the prosecution process more fair, transparent, consistent and predictable. 

By promoting greater consistency in prosecutorial practices nationally, these polic:, 
provisions will contribute to better training of prosecutors and better coordination of 
investigative and prosecutorial processes between departments. 

Since the Prosecution Policy is a public document, it will also inform the public about th~ 
principles governing the prosecution process and so enhance public confidence. 

These principles have been written in general terms to give direction rather than to prescribe 
They are meant to ensure consistency by preventing unnecessary disparity, withoL1 
sacrificing the flexibility that is often required to respond fairly and effectively to locd 
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conditions. 

3. ROLE OF PROSECUTOR 

Prosecutors must at all limes act in the interest of the community and not necessarily m 
accordance with the wishes of the community. 

The prosecutor's primary !unction is to assist the court in arriving at a just verdict and, in the 
event of a conviction, a fair sentence based upon the evidence presented. At the same time. 
prosecutors represent the community in criminal trials. In this capacity, they should ensure 
that the interests of victims and witnesses are promoted, without negating their obligation to 
act in a balanced and honest manner. 

The prosecutor has a discretion to make decisions which affect the criminal process. This 
discretion can be exercised at specific stages of the process, for example-

• the decision whether or not to institute criminal proceedings against an accused person; 
• the decision whether or not to withdraw charges or stop the prosecution; 
• the decision whether or not to oppose an application for bail or release by an accused 

person who is in custody following arrest; 
• the decision about which crimes lo charge an accused person with and in which court 

the prosecution should be instituted; 
• the decision whether or not to enter into a pica or sentence agreement; 
• the decision whether or not the case should be diverted; 
• the decision whether or not to accept a plea of guilty tendered by an accused person; 
• the decision about which evidence to present during the tria 1; 
• the decision about which evidence to present during sentence proceedings, in the evenT 

of a conviction; and 
• the decision whether or not to appeal to a higher court in connection with a question of 

law, an inappropriate sentence or the improper granting of bail, or to seek review of 
proceedings. 

A member of the NPA must serve impartially and exercise, carry out or perform his or het 
powers, duties and functions in good faith and without fear, favour or prejudice and subject 
only to the Constitution and the law. They should not al low their judgment to be influcnccc 
by factors such as their personal views regarding the nature of the offence or the race, gender. 
sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, 
disability, religion, conscience, belief, culture, language, and birth of the victim, witnesses 01 

the offender. 

Prosecutors must be courteous and professional when dealing with members of tbc public 01 

other people working in the criminal justice system. 
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A. General 

The process of establishing whether or not to prosecute usually starts when the police present 
a docket to the prosecutor. This often happens after the suspect has been arrested. The case 
needs to be studied to make sure that it is properly investigated. 

The prosecutor must consider whether to-

• request the police to investigate the case further; 
• institute a prosecution; 
• enter into a pica or sentence agreement; 
• decline to prosecute and to opt for pre-trial diversion or other non-criminal resolution: 

or 
• decline to prosecute without taking any other action. 

The decision whether or not to prosecute must be taken with care, because it may have 
profound consequences for victims, witnesses, accused persons and their families. J\ wrong 
decision may also undermine the comrnunity"s confilkncc in the prosecution system and the 
criminal justice system as a whole. 

Resources should not be wasted pursuing inappropriate cases, but must be used to acl 
vigorously in those cases worthy of prosecution. 

In deciding whether or not to institute criminal proceedings against an accused person, 
prosecutors must assess whether there is sufficient and admissible evidence to provide a 
reasonable prospect of a successful prosecution. There must indeed be a reasonable 
prospect of a conviction, otherwise the prosecution should not be commenced or continued. 

This assessment may be difficult, because it is never certain whether or not a prosecution will 
succeed. In borderline cases, prosecutors should probe deeper than the surface of writter 
statements. 

Where the prospects of success are difficult to assess, prosecutors must consult witJ­
prospectivc witnesses in order to evaluate their reliability. The version or the defence of ar 
accused person must also be considered, before a decision is made. 

This test of a reasonable prospect must be applied objectively after careful deliberation, tc 
avoid an unjustified prosecution. However, prosecutors should not make unfoundec 
assumptions about the potential credibility of witnesses. 

The review of a case is a continuing process. Prosecutors must take into account changin~ 
circumstances and fresh facts, which may come to light after an initial decision to prosecute 
or not to prosecute has been made. 

This may occur after having heard and considered the version of the accused person anc 
representations made on his or her behalf. Prosecutors may therefore withdraw charge~ 
before the accused person has pleaded in spite of an initial decision to institute a prosecution. 
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B. Factors to be considered when evaluating evidence 

When evaluating the evidence, prosecutors must take into account all relevant factors, 
including-

How strong is the case for the State? 

• ls the evidence strong enough to prove all the elements of an offence? 
• Is the evidential material sufficient to meet other issues in dispute? 

Will the evidence he admiss;b/e? 

• Will the evidence be excluded, because of the way in which it was acquired or because 
it is irrelevant or because of some other reason? 

Will the state witnesses be cred;bfe? 

• What sort of impression is the witness likely to make? 
• Are there any matters, which might properly be put by the defence to attack the 

credibility of the witness? 
• If there are contradictions in the accounts of witnesses, do they go beyond the ordinary 

and expected, thus materially weakening the prosecution case? 

Will the evidence be reliable? 

• If, for example, the identity of the alleged offender is likely to be an issue, will the 
evidence of those who purport to identify him or her be regarded as honest and reliable? 

Is the evidence available? 

• Are the necessary witnesses available, competent, willing and, if necessary, 
compellable to testify, including those who arc out of the country? 

How strong is the case.for the defence? 

• Is the probable defence of the accused person likely to lead to his or her acquittal in the 
light of the facts of the case? 

C. Prosecution in the public interest 

Once a prosecutor is satisfied that there is sufficient evidence to provide a reasonabk 
prospect of a conviction, a prosecution should normally follow, unless public interes1 
demands otherwise. 
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There is no rule in law stating that all the provable cases brought to the attention of the NPA 
must be prosecuted. On the contrary, any such rule would be too harsh and impose an 
impossible burden on the prosecutor and on a society interested in the fair administration of 
justice. 

When considering whether or not it will be in the public interest to prosecute, prosecutors 
must consider all relevant factors, including: 

Tlte nature and , .. eriowme.\·s of the offence: 

• The seriousness of the offence, taking into account the effect of the crime on the victim, 
the manner in which it was committed, the motivation for the act and the relationship 
between the accused person and the victim. 

• The nature of the offence, its prevalence and recurrence, and its effect on public order 
and morale. 

• The impact of the offence on the community, its threat to people or damage to public 
property, and its effect on the peace of mind and sense of security of the public. 

• The likely outcome, in the event of a conviction, having regard to sentencing options 
available to the court. 

The interests of the victim and the broader community: 

• The attitude of the victim of the offence towards a prosecution and the potential effects 
of discontinuing it. Care must be taken when considering this factor, since public 
interest may demand that certain crimes should be prosecuted - regardless of whether or 
not a complainant wishes to proceed. 

• The need for individual and general deterrence, and the necessity of maintaining public 
confidence in the criminal justice system. 

• Prosecution priorities as dctcm1ined from time to time, the likely length and expense of 
a trial and whether or not a prosecution would be deemed counter-productive. 

The circumstances of the offender: 

• The previous convictions of the accused person, his or her criminal history. 
background, culpability and personal circumstances, as well as other mitigating m 
aggravating factors. 

• Whether or not the accused person has admitted guilt, shown repentance, made: 
restitution or expressed a willingness to co-operate with the authorities in tht 
investigation or prosecution of others. (In this regard the degree rd· culpability of' the 
accused person and the extent to which reliable evidence.from the said accused persor 
is considered necessa,y to secure a conviction against others will be crucial). 

• Whether the objectives or criminal justice would be better served by implementing non­
criminal alternatives to prosecution. 

• Whether there has been an unreasonably long delay between the date when the crimt 
was committed, the date on which the prosecution was instituted and the trial date 
taking into account the complexity of the offence and the role of the accused person ir 
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the delay. 

The relevance of these faclors and the weight lo be attached to them will depend upon the 
particular circumstances of each case. 

D. Prosecution of corruption of foreign public officials 

The prosecution of offences in respect of corrupt activities relating to foreign public offkials 
sh al I be subject to the abovementioncd principles and considerations: Provided that the 
decision-making process shall not be influenced by considerations o[ national economic 
interest, the potential effect upon relations with another State or the identity of the natural or 
legal persons involved. 

It is important that the prosecution process is seen to be transparent and that justice is seen to 
be done. 

4. CASE REVIEW 

A. Stopping of proceedings 

Criminal proceedings may sometimes be stopped after a pica has already been entered. This 
would nonnally only occur when it becomes clear during tbe course of the trial that it would 
be impossible for the State to prove its case or where other exceptional circumstances have 
arisen making the continuation of the prosecution undesirable. 

If a prosecution is stopped, an accused person will be acquitted and may not be charged again 
on the same set of facts. A prosecutor may therefore not stop a prosecution, unless the 
Director of Public Prosecutions concerned, or his or her delegate, has consented thereto. Such 
decisions should therefore be made with circumspection. 

8. Restarting a prosecution 

People should be able to rely on and accept decisions made by members of the NPA. 
Nonnally, when a suspect or an accused person is infonned that there will not be a 
prosecution or that charges have been withdrawn, that should be the end of the matter. 

There may, however, be special reasons why a prosecutor will review a particular case and 
restart the prosecution. These include-

• an indication that the initial decision was clearly wrong and should not be allowed tc 
stand; 

• an instance where a case has not been proceeded with in order to allow the police tc 
gather and collate further evidence, in which case the prosecutor should normally hav, 
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infonned the accused person that the prosecution might well start again; and 
• a situation where a prosecution has not been proceeded with due to the lack of 

evidence, but where sufficient incriminating evidence has since come to light. 

C. Consent to prosecution 

A number of statutes require that a prosecution for an offence under a particular law may not 
be commenced or proceeded with unless the consent of a Director of Public Prosecutions or 
the National Director has been obtained. 

The inclusion of such requirements in legislation is intended to ensure that prosecutions are 
not brought in inappropriate circumstances. 

Other reasons for these requirements may involve the use of the criminal law in sensitive or 
controversial areas where important considerations of public policy should be taken into 
account. 

Similarly, rules of practice require that certain matters be referred to a Director of Public 
Prosecutions or the National Director before a prosecution is proceeded with. 

As a matter of policy, it is important that certain decisions are made at the appropriate level 
of responsibility to ensure consistency and accountability in decision-making. 

5. FORUM OF TRIAL, DETERMINATION OF CHARGES AND 
ACCEPTANCE OF PLEAS 

A. Forum of trial 

The law directs and policy considerations suggest that certain types or categories of 
prosecutions sometimes be conducted at specified jurisdictional levels. 

In practice this results in certain types of cases being heard in the District Court, some in the 
Regional Court and others in the I I igh Court. 

In tenns of certain legislation and rules of practice, the instruction of a Director of Public 
Prosecutions is required to dctcnnine the forum in which the trial should proceed. 

In detennining whether or not a case is appropriate for hearing in the High Court, tht: 
following factors, inter alia, must be taken into account: 
• The nature and complexity of the case and its seriousness in the circumstances. 
• The adequacy of sentencing provisions in the lower courts and whether a conviction ir 

the High Court carTies a greater deterrent effect. 
• Any specific legal provision providing for or any implied legislative preference for , 
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particular forum of trial. 
• Any delay, cost or adverse effect that witnesses may have to incur if the case is heard in 

a particular Court. 
• The desirability of a speedy resolution and disposal of some prosecutions in available 

lower courts, aimed at reducing widespread criminal activity. 

The decision regarding the court in which to prosecute an accused person is detennined by 
the complexity and seriousness of an offence, and the need for the NPA to guard against 
making decisions that will bring the criminal justice system into disrepute. 

Where the probable sentence may be one of life imprisonment, the matter should be referred 
to the Director of Public Prosecutions concerned for a decision whether or not to institute the 
prosecution in the High Court. 

B. Determination of charges 

The process by which charges are selected must be compatible with the interests of justice. 

Prosecutors must decide upon, and draw up charges based on, available evidence, which 
evidence-

• adequately reflects the nature, extent and seriousness of the criminal conduct and which 
can reasonably be expected to result in a conviction; 

• provides the court with an appropriate basis for sentence; and 
• enables the case to be presented in a clear and simple way. 

This means that prosecutors may not necessarily proceed with the most serious charge 
possible. 

Additional or alternative charges may be justified by the available evidence and where such 
charges will significantly enhance the likelihood of a conviction of an accused person or co­
accused. 

However, the bringing of unnecessary charges should, in principle, be avoided, because it 
may not only complicate or prolong trials, but also amount to an excessive and potentially 
unfair exercise of power. 

Prosecutors should therefore not fonnulate more charges than are necessary just to encourage 
an accused person to plead guilty to some of the charges. Similarly, a more serious charge 
should not be proceeded with as part of a strategy to obtain a guilty plea on a less serious one. 

C. Acceptance of pleas 

An offer by the defence of a plea of guilty on fewer charges or on a lesser charge may be­
acceptable, provided that-

Prosecution Policy 10 Revision Date: June 2013 

I I 1 



• the charges to be proceeded with readily reflect the senousness and extent of the 
criminal conduct of an accused person; 

• the plea to be accepted is compatible with the evidential strength of the prosecution 
case; 

• those charges provide an adequate basis for a suitable sentence, taking into account all 
the circumstances of the case; and 

• where appropriate, the views of the complainant and the police, as well as the interests 
of justice, including the need to avoid a protracted trial, have been taken into account. 

6. TRIAL PROCESS AND RELATED MATTERS 

Prosecutors work in an adversarial context and seek to have the prosecution sustained. Cases 
must therefore be presented fearlessly, vigorously and skilfully. 

At the same time, prosecutors must present the facts of a case to a court fairly. They must 
disclose information favourable to the defence (even though it may be adverse to the 
prosecution case) and, where necessary, assist in putting the version of an unrepresented 
accused person before court. 

This notion also applies to bail proceedings. On the one hand, prosecutors should aim to 
ensure that persons accused of serious crimes are kept in custody in order to protect the 
community and to uphold the interests of justice. On the other hand, prosecutors should not 
oppose the release from custody of an accused person if the interests of justice pennit. 

Prosecutors must show sensitivity and understanding to victims and witnesses and assist in 
providing them with protection where necessary. In suitable cases the prosecutor must advise 
the victim of the possibility of being compensated for the hann suffered as a result of the 
crime. 

As far as it is practicable and necessary, prosecutors must consult with victims and witnesse~ 
before the trial begins. They must assist them by giving them appropriate and useful 
information on the trial process and reasons for postponements and findings of the court. 
where necessary. 

Prosecutors are not allowed to participate in public discussion of cases pending before the 
court, because this may infringe the rule against comment on pending cases and may violate 
the privacy of those involved. 

During the sentencing phase of a criminal case, prosecutors must assist the court by ensurinf 
that the relevant facts are fully and accurately brought to its attention. 

Prosecutors must also make appropriate recommendations with a view to realizing th{ 
general purposes of sentence. These include the need for retribution, the deterrence of furthe1 
criminal conduct, the protection of the public from dangerous criminals and the rehabilitatior 
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of offenders. 

The NPA must give special attention to the effective and speedy disposal of cases identified 
as priority matters. 

Prosecutors should specialize m the prosecution of certain offences where desirable and 
practicable. 

The NPA should, as far as possible, make its senior trial prosecutors available to conduct the 
most difficult cases. 

7. CO-OPERATION AND INTERACTION WITH POLICE AND OTHER 
CONSTITUENT AGENCIES 

Effective co-operation with the police and other investigating agencies from the outset is 
essential to the efficacy of the prosecution process. If a case is not efficiently prepared 
initially, it is less likely to lead to a successful prosecution or result in a conviction. 

The decision to start an investigation into possible or alleged criminal conduct ordinarily rests 
with the police. The NP/\ is usually not involved in such decisions although it may be called 
upon to provide legal advice and policy guidance. 

In major or very complex investigations, such an involvement may occur at an early stage 
and be of a fairly continuous nature. If necessary, specific instructions should be issued to the 
police with which they must comply. 

In practice, prosecutors sometimes refer complaints of criminal conduct to the police for 
investigation. In such instances, they will supervise, direct and co-ordinate criminal 
investigations. 

Prosecutors have the responsibility under the NPA Act to detenninc whether a prosecution. 
once started, should proceed. 

Such decisions are made independently, but prosecutors must consult with the police anc 
other interest groups where required. 

It is therefore desirable, wherever practicable, that the police refer matters to prosecutor~ 
before a prosecution is instituted. In most cases suspected offenders are arrested and chargcc 
before the police can consult with prosecutors. 

However, in cases where difficult questions of fact or law arc likely to arise, it is dcsirabk 
that the police consult the prosecutors before arresting suspected persons. 

With regard to the investigation and prosecution of crime, the relationship betwcer 
prosecutors and police officials should be one of efficient and close cooperation, with mutua 
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respect for the distinct functions and operational independence of each profession. 

Prosecutors should cooperate with other departments and agencies such as Correctional 
Services, Welfare, lawyers' organisations. non-governmental organisations and other public 
institutions, to streamline procedures and to enhance the quality of service provided to the 
criminal justice system. 

8. PROSECUTORIAL POLICY AND DIRECTIVES RELATING TO 
SPECIFIED MATTERS 

The National Director may supplement or amend this Policy to determine prosecutorial 
policy and directives in respect of specific matters, for example, in respect of new legislation 
and matters of national interest. 

9. CONCLUSION 

The NPA is a public, representative service, which should be effective and respected. 
Prosecutors must adhere to the highest ethical and professional standards in prosecuting 
crime and must conduct themselves in a manner, which will maintain, promote and defend 
the interests of justice. 

This Prosecution Policy is designed to make sure that everyone knows the principles that 
prosecutors apply when they do their work. 

Applying these principles consistently will help those involved in the criminal justice system 
to treat victims fairly and prosecute offenders effectively. 

This Prosecution Policy is not an end in itself. 

The challenge, which faces the NPA, is to implement this Policy in a manner that will 
increase the sense of security of all people in South Africa. 

Prosecution Policy 13 Revision Date: June 2013 
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.. It is because procurement so palpably implicates socio-economic rights that the public has 

an interest in it being conducted in a fair. equitable, transparent, competitive and cost­

effective manner. 

Allpay Consolidated Investment Holdings (PTY)Ltd v Chief Executive Officer of the South 

African Social Security Agency (No 1) (CCT 48/13) (2013] ZACC 42; 2014 (1) SA 604 (CC) 

( ) "Derailed" is my report as Public Protector issued in terms of section 182(1) (b) of the 

Constitution of the Republic of South Africa, 1996 and section 8( 1) of the Public 

Protector Act 23 of 1994. 

( i) The report communicates my findings and the appropriate remedial action I am taking 

in terms of the remedial power given by section 182 (1) (c) of the Constitution, 

following the investigation of 37 complaints initially lodged by the South African 

Transport and Allied Workers Union (SATAWU) in 2012 and later pursued by the 

National Transport Movement (NTM), alleging maladministration and related improper 

conduct involving procurement irregularities, conflict of interest, nepotism and human 

resources mismanagement, including victimization of whistle-blowers, by the Group 

Chief Executive Officer (Mr Montana) and other functionaries at the Passenger Rail 

Agency of South Africa (PRASA). PRASA is an important and, I believe, strategic 

organ of state. Its handling of public finances and procurement of goods and services 

has implications for efficient and effective public transport delivery in compliance with 

section 195 of the Constitution. Section 195 of the Constitution provides, among 

others, a requirement that: 
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tii i) "Public administration must be governed by the democratic values and principles 

enshrined in the Constitution, including the following principles: 

a. A high standard of professional ethics must be promoted and maintained. 

b. Efficient, economic and effective use of resources must be promoted .... " 

tiv) As a public infrastructure provider, PRASA also has implications for the economy. A 

state owned enterprise with an estimated total net value of assets over R19 billion as 

at 2010/2011, PRASA is an organ of state listed as a National Government Business 

Enterprise in terms of Schedule 3B of the Public Finance Management Act 1 of 1999 

(PFMA). PRASA has four subsidiaries, namely: Metrorail, operating commuter rail 

services in urban areas; Shosholoza Meyl operating regional and intercity rail 

services; Autopax, operating regional and intercity coach services; and lntersite, 

managing the corporate property portfolio. PRASA reported an accumulated loss of 

R4.4 billion for 2010/12. 

CV) PRASA reported an accumulated loss of R1 billion for 2014/2015 financial year. The 

budget allocation from Government for PRASA for the MTEF period 2015/2016 to 

2017/2018 is R17.2 billion. The 37 cases reported by the Complainant mostly deal 

with alleged procurement irregularities with the amount involved being more than R2.8 

billion. As the report was being finalized further allegations of procurement 

irregularities at PRASA were reported. 

(vi) I must indicate upfront that SATAWU's attempt to withdraw its complaint is 

discomforting particularly because PRASA management was initially reluctant to 

cooperate, using the withdrawal as a basis for questioning this office's continuation 

with the investigation. Allegations of victimisation of whistle-blowers, though not yet 

adjudicated, do add to the concern. There is an indication, for example, that Mr Craig 

Nte may have suffered an occupational detriment after whistle-blowing, while a 
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member of the Executive of SATAWU which was later deposed followed by 

SATAWU's inexplicable attempt to withdraw the matter. His matter is dealt with in the 

part of this report dealing with Human Resources (HR) complaints relating to arbitrary 

suspensions and dismissals. 

cvii) During the course of the investigations various allegations regarding victimisation of 

current and former employees of PRASA were raised by the Complainant and some 

Executives. I have however decided to defer this issue to be adjudicated upon in 

volume 2 of this report. 

tviii ) PRASA is controlled by a PRASA Board of Control (PRASA Board), chaired by a Non­

Executive Chairman, and which in terms of section 49(2) (b) of the PFMA is its 

Accounting Authority. The Group Chief Executive Officer (GCEO) has delegated 

authority in terms of PRASA Powers and Authority of the Board and Delegation of 

Authority. 

dx) The essence of the complaints was that Mr. Montana, then Group Chief Executive 

Officer (GCEO) of PRASA, and/ or PRASA, improperly awarded tenders; appointed 

service providers without following proper tender processes and allowed 

maladministration, corruption, conflict of interest and financial mismanagement, in the 

procurement of goods and services and managed human resources irregularly, 

including nepotism and the improper handling of whistle-blowers. NTM (the 

Complainant) specifically alleged that: 

1. PRASA improperly cancelled all contracts for cleaning services on 15 March 

2012, and subsequently improperly appointed Reakgona Commercial and 

Industry Hygiene and Katanga Cleaning Services on a contract valued above 
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the R500 000 threshold without advertising and in contravention of the Treasury 

Regulations and Supply Chain Management (SCM) Policies of PRASA; 

2. Reakgona Commercial and Industry Hygiene was awarded a contract due to its 

association with the GCEO's close business associate, Mr. Isaac Modiselle; 

3. PRASA appointed Sidas Security Company improperly at a higher rate on 

tender 525/2010/GAU/PS to replace National Force Security on the instructions 

of the GCEO but improperly terminated the contract 9 months after its 

appointment; 

4. Proper procurement processes were not followed in the appointment of 

Vimtsire Security Services Company which allegedly failed to meet the 

minimum requirements for appointment. Royal Security was also allegedly 

appointed on the same tender in 2009 and allegedly billed PRASA R2. 8 million 

instead of the agreed amount of R2. 5 million per month; 

5. The appointment of Royal Security on the tender concerned was irregular, as 

its original contract WM/FIN/CA/7/24/06 was terminated by PRASA due to its 

underperformance; 

6. An amount of R600 000, alleged to have been improperly authorised by 

PRASA's Head: Corporate Services, was improperly paid in advance to 

Enlightened Security for a contract for the Tshwane Region prior to its 

appointment on tender TSH/RISK/436/10/2008; 

~ 
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7. A Dark Fibre and Integrated Communication Systems tender amounting to 

R800 million was improperly awarded to Siemens nationally during the financial 

year 2009/2010 whereas the advertisement was for a narrower reach; 

8. A tender for the installation of high speed passenger gates worth R800 million 

was awarded to a certain contractor in 2009/2010 for the Doornfontein station 

but it was later improperly extended to other stations nationally without 

following proper tender processes; 

9. PRASA improperly incurred an upfront payment, to a developer of the City Mall 

for the construction of an underground train station (Bridge City Project), 

without going on a bidding process and without proper authorisation during the 

periods 2008 to 201 O; 

10. PRASA improperly appointed a media company to produce Hambanathi during 

2008/2009; 

11.A PRASA Board member, Mr Vusi Twala, was improperly awarded a tender by 

lntersite, a subsidiary of PRASA, to provide CCTV cameras; 

12.A Change Management Consultant, Mr Ezra Ndwandwe, was appointed at a 

cost of R2 million without following proper procurement processes during 

2008/2009; 

13. The GCEO improperly awarded a tender amounting to an estimated R 10 million 

to the erstwhile CEO of the South African Rail Commuters Corporation 

(SARCC), Mr Edwin Lekota, for the development of a contingency emergency 

if 
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preparedness programme for Metrorail without following proper procurement 

processes; 

14. Umjanji Consortium, a company formed and incorporated after the closing date 

for submission of tenders on tender HO/CA/739/02/2010, was improperly 

awarded a tender on Media Advertising and Broadcasting Concession 

Agreement in March 2011 without following proper procurement processes in 

contravention of the PRASA Supply Chain Management Policies; 

15. The GCEO improperly awarded a contract for the provision of professional 

advisory service on the signalling project to a friend, Mr Makhensa Mabunda of 

Siyaya DB, who did not possess the necessary skills and experience and 

without following proper procurement processes; 

16. A tender amounting to R22 million for the Park Station Development 

Framework was allegedly not advertised but recommended for approval to be 

awarded to a contractor named ARUP, which was associated with Dr Gasa, a 

member of the PRASA Board, during November 2009; 

17.Between the years 2008 and 2010, PRASA engaged construction companies in 

the 2010 Soccer World Cup Station Building Project, the Capex Project and 

renovation of existing stations without following proper procurement processes 

and an overspending of R2 billion amounting to fruitless and wasteful 

expenditure was incurred in addition to the budgeted amount of R3 billion; 

18. During January 2010, Autopax, a subsidiary of PRASA, lost buses during theft 

and PRASA failed to pursue an investigation into the matter but instead 

replaced the buses at a cost of R2.8 million; 
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19. In April 2010, Autopax concluded an irregular security contract with Futuris 

Guarding (PTY) amounting to R54 337.20 per month; 

20. PRASA was delaying to pay Rasakanya Builders, the service provider to 

PRASA Corporate Real Estate Solutions (PRASA Cres), and has improperly 

served a notice of termination of the contract, thereby leaving 36 employees of 

Rasakanya Builders without pay for services rendered; 

21. The GCEO/PRASA incurred irregular and/or fruitless and wasteful expenditure 

relating to the following transactions: upfront payment of an amount of R80 

million for the FIFA World Cup sponsorship without proper approval; budget 

and/or allocated funds which resulted in fruitless and wasteful expenditure; and 

to this end, the GCEO invested funds with FIFA based on the agreement that 

PRASA would recoup the expenditure through the sales of tickets to 

commuters/soccer fans and it is asserted that the money was never recovered; 

22. Brand Leadership was awarded the new PRASA branding contract to the value 

of R9 million. However, the contract amount was improperly inflated to R19 

million, thereby resulting in irregular/fruitless and wasteful expenditure of R10 

million; 

23. During the period 2009/2010, the GCEO allegedly requested R1 billion funding 

from the National Treasury on the pretext that it would be used during the 

taking over of operations of Shosholoza Meyl. It is alleged that National 

Treasury paid R500 million, and nevertheless, the funds were never used for 

their intended purpose; 
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24. PRASA Operational Expenditure(OPEX) budget was improperly overspent by 

R2.2 billion without the approval of the PRASA Board during the period 

2009/201 O; 

25. PRASA Head Office staff vacated its Offices at Jorissen Building 14 months 

before the expiry of the lease agreement but PRASA continued to pay rental, 

which constituted fruitless and wasteful expenditure; 

26.After vacating Jorissen Building, PRASA acquired Umjantshi House Building to 

accommodate its Head Office staff without following proper procurement 

processes and without a proper budget approval; 

27. The GCEO instructed PRASA Management at the lntersite Building in 

Woodmead to vacate the premises 20 months prior to the expiry of the lease 

agreement, but continued to pay for the lease, thereby constituting fruitless and 

wasteful expenditure; 

28. The GCEO dismissed five Senior Executives unlawfully during the years 2008 

and 2011 and the CCMA ordered their reinstatement, which he rejected and 

instead compensated them with an estimated R5 million, which constituted 

fruitless and wasteful expenditure. The Group Executive HR was replaced 

improperly by the GCEO's uncle, Mr Mphefo Ramutloa, without proper 

recruitment processes being followed; 

29. During February 2010, an unlawful electronic funds transfer (EFT) was 

uncovered in a forensic report by Deloitte, in which R8.1 million was 

fraudulently transferred in the Durban and Tshwane Regions but no action was 

taken against those implicated in the transactions; 

ljU 
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30. During the period 24 to 27 September 2009, Mr Montana undertook a leisure 

trip in a Blue Train to Cape Town together with 10 female companions and 

returned in a South African Airways (SAA) flight costing PRASA R17 000.00. 

The total cost of the trip was allegedly an estimated R170 000.00 which 

constituted fruitless and wasteful expenditure; 

31. During 2008/2009, the Executive Corporate Affairs Manager, Mr P Mabe, 

allegedly received salaries from PRASA despite having left its service and Mr 

Montana allegedly misled the Exco and the PRASA Board that the employee 

was not on PRASA's payroll. 

32. PRASA disregards the labour relations processes and conditions of 

employment when dealing with labour issues thereby costing the entity 

enormous amounts of money that resulted in fruitless and wasteful expenditure. 

To this end it is alleged that: 

a) Mr Stephen Ngobeni, Mr Montana's cousin in the employment of PRASA, 

was improperly appointed as a Training Contractor to provide training 

services on the handling of People with Disability. He was later allegedly 

improperly transferred without a disciplinary process being instituted against 

him; and 

b) Mr Montana unlawfully engages yearly in a series of suspending employees 

perpetually with payment of salaries costing PRASA an estimated R3.35 

million in fruitless and wasteful expenditure. 

13 I 
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33. The Complainant further raised allegations of conflict of interests relating to the 

following members of the PRASA Board: 

a) A member of the PRASA Board, Dr Bridgette Gasa, who is also a Director 

of ARUP, a company alleged to be contracted to provide advisory services 

to PRASA, and a Director in another company that is also providing 

consultancy services to PRASA, is benefiting improperly as her involvement 

in these companies while serving as a member of the PRASA Board 

constitutes a conflict of interest; 

b) The Chairman of the PRASA Board, Mr Sfiso Buthelezi is alleged to be the 

Chief Executive Officer of Makana, a subsidiary of Cadiz, a company 

allegedly providing advisory service to PRASA on the Rolling Stock 

Recapitalisation Project. His alleged involvement is asserted to constitute a 

conflict of interest; and 

c) The wife of Mr Bushy Boshielo was appointed as a General Manager of 

Autopax without following proper recruitment processes during Mr 

Boshielo's tenure as a member of PRASA Board. 

34. During 2008/2009, Mr Montana improperly appointed Mr Chimanda as a 

Special Advisor at PRASA at a cost of R2 million, without following proper 

recruitment processes and in contravention of the PRASA Recruitment Policy. 

35.About 17 tenders/contracts collectively exceeding R2.8 billion were specifically 

identified by the Complainant for investigation of supply chain irregularities, 

including non-competitive processes, cronyism, scope creep, cost overruns, 

overpayment and fruitless and wasteful expenditure. 

12 
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(x) Despite each complaints being a distinct matter worthy of a separate investigation, the 

37 complaints were investigated collectively thus forming one systemic investigation. 

The following issues were identified in respect of each complaint with a view to 

focusing the investigation: 

1. Did PRASA improperly extend, to other stations nationally, a tender for the 

installation of high speed passenger gates worth R800 million to Siyangena 

Technologies in 2009/2010 for the Doornfontein station which was later extended 

to other stations nationally? 

2. Did PRASA improperly extend the appointment of Siemens tender for the Dark 

Fibre and Integrated Communication Systems amounting to R800 million to other 

stations nationally, during the financial year 2009/2010 when it was only 

advertised for Gauteng? 

3. Did PRASA improperly terminate all contracts for cleaning services and was the 

subsequent appointment of Reakgona Commercial and Industry Hygiene and 

Katanga Cleaning Services improper? 

4. Did PRASA improperly appoint Sidas Security on a security tender in 

replacement of National Force Security on the GCEO's instruction? 

5. Did PRASA improperly appoint of Vimtsire Security Services, which failed to 

meet the minimum requirements for appointment on tender number 

525/2010/GAU/PS? 
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6. Did PRASA improperly appoint and pay Royal Security R2.8 million instead of 

R2.5 million for security services? 

7. Did PRASA improperly advance a payment of R600.000.00 to Enlightened 

Security? 

8. Did PRASA improperly appoint a media company to produce Hambanathi 

Magazine during 2008/2009? 

9. Did PRASA improperly appoint Mr Ezra Ndwandwe, on a Change Management 

Consultancy at a cost of R2 million in 2008/2009? 

10. Did PRASA improperly increase the scope and value of marketing and 

communications tender number HO/M&C/305/07/2009 awarded to Brand 

Leadership for R29 million? 

11. Did the GCEO improperly appoint Mr Edwin Lekota on a tender amounting to 

R 10 million for the development of a Contingency Emergency Preparedness 

Programme for Metrorail? 

12. Did PRASA improperly award a tender to Umjanji Consortium, for the media, 

advertising and broadcasting concession agreement? 

13. Did the GCEO improperly award a contract for the provision of professional 

advisory service on the signalling project to a friend, Mr Makhensa Mabunda of 

Siyaya DB, who did not possess the necessary skills and experience and without 

following proper procurement processes? 
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14. Did PRASA improperly award a tender in the amount of R22 million for Park 

Station Development Framework to ARUP, a company associated with its board 

member? 

15. Did PRASA improperly fail to investigate the theft of the buses of its subsidiary, 

Autopax? 

16. Did PRASA improperly award a security services contract to Futuris Guarding in 

April 2010 at Autopax City to City for a total amount of R231 204.00? 

17. Did PRASA improperly terminate the Rasakanya Builders contract on 1 

November 2012? 

18. Did the GCEO/PRASA improperly implement an upfront payment in the amount 

of R 80 million for the FIFA World Cup sponsorship without proper approval, 

budget and/or allocated funds thus constituting to fruitless and wasteful 

expenditure? 

19. Did PRASA improperly incur an over expenditure of R2.2 billion on PRASA's 

operations budget in 2009/201 O financial year? 

20. Did PRASA fail to spend a subsidy of R500 million received for Shosholoza Meyl 

for the 2009/2010 period and not use it for its intended purpose? 

21. Did PRASA incur rental expenditure for Jorissen Building after vacating it 20 

months before the expiry of its lease resulting in fruitless and wasteful 

expenditure? 
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22. Did PRASA improperly incur rental expenditure on lntersite Building after 

vacating the building 10 months before the expiry of its lease resulting in fruitless 

and wasteful expenditure? 

23. Did the GCEO improperly terminate contracts of Executives resulting in fruitless 

and wasteful expenditure amounting to an estimated R5 million? 

24. Did the GCEO improperly suspend employees resulting in labour dispute 

settlements amounting to R3.35 million thus constituting fruitless and wasteful 

expenditure? 

25. Did PRASA Board Chairman, Mr Sfiso Buthelezi, improperly fail to disclose and 

manage a conflict of interest arising from his interest in Makana, a subsidiary of 

Cadiz, a company allegedly providing advisory services to PRASA on the Rolling 

Stock Programme? 

26. Did Dr Bridgette Gasa, a PRASA Board member improperly fail to disclose and 

manage a conflict of interest arising from her interest in ARUP and her 

directorship in another company providing consultancy services to PRASA? 

27. Did the GCEO improperly appoint Mr Joel Chimanda at a cost of R2 million as a 

Special Advisor? 

28. Did PRASA improperly replace the Group Executive HR with the GCEO's uncle, 

Mr Mphefo Ramutloa without following proper recruitment process? 

136 

16 



·'Derailed" A Report of the 

Public Protector 

29. Did PRASA improperly fail to take disciplinary action against staff members 

allegedly involved in fraudulent Electronic Funds Transfers amounting to R8.1 

million? 

30. Did Mr. Montana improperly transfer Mr Stephen Ngobeni without disciplinary 

process being followed for his alleged irregular appointment of a Training 

Contractor to provide training services on the handling of People with Disability 

thereby amounting to maladministration? 

31. Did PRASA improperly implement an upfront payment to a developer of the City 

Mall for the construction of an underground train station on the Bridge City 

Project without proper authorisation during the period 2008 to 201 0? 

32. Did PRASA improperly award a CCTV cameras tender to Mr Vusi Twala? 

33. Did PRASA improperly engage various construction companies in respect of 

2010 Soccer World Cup Projects? 

34. Did PRASA improperly procure Umjantshi House from Transnet in September 

2009 by flouting supply chain management prescripts? 

35. Did PRASA improperly appoint Ms Shiela Boshielo, the wife of Mr. Bushy 

Boshielo, the former member of the PRASA Board as General Manager of 

Autopax? 

36. Did Mr Montana improperly take a Blue Train trip to Cape Town together with 10 

female companions during the period between 24 to 27 September 2009 and 
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return by SAA flight at an estimated cost of R170 000.00 and did such amount to 

fruitless and wasteful expenditure? 

37. Did PRASA improperly pay a salary to Mr Mabe, former Executive Corporate 

Affairs Manager during 2008/2009, after his resignation from PRASA amounting 

to fruitless and wasteful expenditure? 

38. Although the investigation covered all abovementioned issues, the findings on 

seven (7) issues will be made in a follow up report due to failure by PRASA to 

provide certain requested documents and information. 

(xi) The investigation included the sourcing and analysis of corporate documents 

pertaining to the impugned transactions, interviews and meetings with selected 

witnesses and research into the regulatory framework, which includes the 

Constitution, laws, Treasury Regulations and corporate policies. 

CXii) In arriving at the findings, I have been guided by the standard approach adopted by 

the Public Protector South Africa as an institution, which simply involves asking: What 

happened? What should have happened? Is there a discrepancy between what 

happened and what should have happened? If there is a discrepancy, does the 

conduct amount to improper conduct or maladministration? If there was indeed 

improper conduct or maladministration, what would be the appropriate remedial 

action? 

CXiii) As is customary, the "what happened" enquiry is a factual question settled on the 

assessment of evidence and making a determination on a balance of probabilities. To 

arrive at a finding on what happened, the investigation, like all others, relied on oral 

and documentary submissions by the Complainant and PRASA management, 
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principally represented by the GCEO, Mr Montana. Interviews/meeting held primarily 

to clarify evidence already gathered, were also held with the Complainant, Mr 

Montana assisted by his lawyers and the PRASA Board. The question regarding what 

should have happened on the other hand, relates to the standard that the conduct in 

question should have complied with. 

(xiv) In determining the standard that the GCEO and other functionaries at PRASA should 

have complied with, to avoid improper conduct or maladministration, I was guided, as 

is customary, by the Constitution, national legislation and applicable policies and 

guidelines, including corporate policies and related regulatory instruments. Key among 

corporate policies, that informed the investigation was the PRASA Procurement and 

Supply Chain Management Policy (SCM Policy) and the Delegation of Authority 

document. The SCM Policy approved in 2009 thus preceding the matters investigated, 

is very comprehensive. It commences with defining supply chain management and its 

purposes. 

( -<v) The SCM Policy affirms and commits to uphold section 217 of the Constitution setting 

the vision behind it and standards to be upheld in state procurement or Supply Chain 

Management (SCM) processes, which vision includes ensuring a fair, equitable, 

transparent, competitive and cost-effective public procurement system. The SCM 

Policy also roots itself in Treasury Regulations regulating SCM. It further outlines the 

steps to be taken in pursuit of the procurement of goods and services within PRASA 

covering Demand Management, Contract Administration, Material Management, 

Disposal Management, Procurement Strategy and Acquisition Management. Also 

regulated are permissible deviations, which include urgency and single source 

providers. The policy also deals with management of conflict of interest. The 

investigation was also guided by Human Resources policies, to the extent that some 

allegations involved the appointment, promotion and termination of employees, 
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including executives. In this regard section 195 of the Constitution setting a standard 

for all conduct in state affairs was relied on to a great extent. To the extent that there 

was an allusion to whistle-blower victimization, I took into account the provisions of the 

Protected Disclosures Act 26 of 2000. 

("vi) At the commencement of the investigation, the allegations were brought to the 

attention of PRASA management through the GCEO, Mr Montana, the Chairman of 

the PRASA Board and then former Board. Towards the final stages, the new Board 

was engaged, including sharing of provisional findings with it and enlisting its support 

with regard to missing or conflicting information in the management submissions. 

(.l(vii) All information and evidence gathered during interactions with PRASA management 

and complainants were taken into account in an effort to reconstruct what happened 

and if what happened was in line with the rules. Parties implicated by the evidence 

gathered by the time a Provisional Report had been prepared, were sent notices 

under section 7(9) of the Public Protector Act alerting them of evidence implicating 

them and the possibility of adverse findings. A discretionary notice was also sent to 

the Complainant alerting them to allegations not supported by evidence. In all cases, 

responses were solicited and affected parties given an opportunity to provide further 

information and to engage via meetings. 

(xviii) I must record that the investigation team and I had immense difficulty piecing together 

the truth as information had to be clawed out of PRASA management. When 

information was eventually provided, it came in drips and drabs and was incomplete. 

Despite the fact that the means used to obtain information and documents from 

PRASA included a subpoena issued in terms of section 7(4) of the Public Protector 

Act, many of the documents and information requested are still outstanding. Until 

about three weeks before issuing the report, PRASA was still being asked for 
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outstanding documents and information on contracts awarded and some staff 

appointments. 

(.-<ix) I must also indicate that the authenticity of many of the documents submitted by 

PRASA management as evidence, principally relating to procurement, is doubtful. 

Many of the memoranda for approval of tenders and related documents submitted by 

PRASA management, were undated, unsigned and, at least in one case, incomplete. 

Examples in this regard include documents relating to the contracting of Vimtsire 

Security, ARUP and Enlightened Security Services. In some of the cases, had this 

been an audit, only a disclaimer would be a legitimate audit outcome. 

(l()() After unsuccessfully asking the new PRASA Board and its Chairman to assist, I 

decided it would be in the public interest to proceed with the report and defer 

unanswered questions to second report. The second report has also been 

necessitated by further allegations of financial impropriety, corruption and tender 

irregularities at PRASA, which came too late to be investigated and incorporated in 

this report. The issues covered in the original 37 complaints that have been deferred 

to the second report are the following: 

1. Did PRASA improperly implement an upfront payment to a developer of the City 

Mall for the construction of an underground train station on the Bridge City 

Project without proper authorisation during the period 2008 to 201 0? 

2. Did PRASA improperly award a CCTV cameras tender to Mr Vusi Twala? 

3. Did PRASA improperly engage various construction companies in respect of 

2010 Soccer World Cup projects? 

4. Did PRASA improperly procure Umjantshi House from Transnet in September 

2009 by flouting supply chain management prescripts? 
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5. Did PRASA improperly appoint Ms Shiela Boshielo, the wife of Mr. Bushy 

Boshielo, the former member of the PRASA Board as General Manager of 

Autopax? 

6. Did Mr Montana improperly take a Blue Train trip to Cape Town together with 10 

female companions during the period between 24 to 27 September 2009 and 

return by SAA flight at an estimated cost of R170 000 and did such amount to 

fruitless and wasteful expenditure? 

7. Did PRASA improperly pay a salary to Mr Mabe, former Executive Corporate Affairs 

Manager during 2008/2009, after his resignation from PRASA amounting to fruitless 

and wasteful expenditure? 

(>.:xi) What is encouraging is that both Mr Montana, and the Board have welcomed the 

Provisional Report which did not differ vastly from this final report and committed 

themselves to implementing the remedial action once the report is made final. For this, 

I am grateful as such conduct is line with the constitutional ideal regarding the 

relationship between the Public Protector and organs of state as envisaged in section 

181 of the Constitution. Section 181 enjoins organs of state to assist, and protect the 

Public Protector and other institutions supporting constitutional democracy to ensure 

their effectiveness, among other things. 

(:xii) After a careful examination of the evidence and information obtained during the 

investigation and the regulatory framework setting the standard that should have been 

upheld by PRASA , my findings are the following: 

1. Regarding PRASA's alleged improper extension to other stations nationally, a 

tender for the installation of high speed passenger gates worth R800 million to 

Siyangena Technologies in 2009/2010 initially advertised for the Doornfontein 

station, Gauteng: 
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a) The allegation that PRASA improperly extended the scope of a tender awarded 

to Siyangena Technologies for the supply and installation of high speed 

passenger gates at Doornfontein station to a national scope is substantiated. 

However, the total amount of the contract was R1 .95 billion and not R800 

million as alleged. 

b) The scope of a tender for high speed passenger gates advertised for two train 

stations, Doornfontein and Nasrec in Gauteng was awarded by the PRASA 

Board to Siyangena Technologies, and later extended to cover additional 

stations, on the basis of a closed bidding process with those that had bid for the 

two Gauteng stations. 

c) The extension of the tender scope beyond what had been advertised was in 

contravention of paragraph 11.3.2 of PRASA SCM Policy, section 38 of the 

PFMA, PPPFA and section 217 of the Constitution requiring fair, equitable, 

transparent, competitive and cost-effective bidding processes. 

d) The extension of Siyangena Technologies' contract to more stations than were 

specified in the tender advertisement accordingly constitutes maladministration 

and improper conduct. 

2. Regarding PRASA's alleged improper extension of a tender awarded to 

Siemens for the Dark Fibre and Integrated Communication Systems amounting 

to R800 million to additional stations nationally, during the financial year 

2009/2010 when it was only advertised in Gauteng: 

IW3 
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a) The allegation that PRASA improperly extended the scope and value of a 

tender awarded to Siemens for Dark Fibre and Integrated Communication 

Systems beyond what was advertised and approved by the Corporate Tender 

Procurement Committee (CTPC) with the effect of substantially increasing the 

contract price is substantiated. However, the total contract amount was R256 

million and not R800 million as alleged. 

b) PRASA improperly extended, to the Durban (KZN) and Western Cape regions, 

a tender for the design, supply and installation of the Dark Fibre and Integrated 

Communication Systems, which had been advertised and won by Siemens for 

the Wits and Pretoria region, without following an open and competitive tender 

process. This was in contravention of paragraph 11.3.7. of PRASA SCM Policy 

and section 217 of the Constitution, among others. 

c) The extension of the scope and price of the design, supply and installation of 

the Dark Fibre and Integrated Communication Systems tender to other regions 

accordingly constitutes maladministration and improper conduct. 

Regarding PRASA's alleged improper termination of all contracts for cleaning 

services and subsequent irregular appointment of Reakgona Commercial and 

Industry Hygiene and Katanga Cleaning Services: 

(a) The allegation that PRASA improperly terminated the contracts of seven (7) 

cleaning companies and improperly replaced them with Reakgona Commercial 

\44 
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and Industry Hygiene (Reakgona) and Katanga Cleaning Services (Katanga), is 

substantiated. 

(b) The contracts of 7 cleaning companies were summarily terminated by Mr 

Montana on 14 March 2012 in contravention of paragraph 13.1 of the contracts 

between PRASA and the cleaning companies, which prescribes a 48 hour 

notice to be given to the defaulting party to remedy a breach. He replaced them 

with Reakgona and Katanga on 15 March 2015, whose services were procured 

without a transparent and competitive process. 

(c) The conduct of Mr. Montana with regard to the summary termination of the 

contracts of 7 cleaning companies is also inconsistent with the provisions of the 

PRASA SCM Policy, the PFMA, PPPFA and section 217 of the Constitution. 

(d) PRASA's summary termination of the contracts of 7 cleaning companies and 

their irregular replacement with Reakgona and Katanga, accordingly constitutes 

maladministration, abuse of power and improper conduct. 

(e) The failure by Mr Montana to afford the 7 cleaning companies an opportunity to 

explain themselves and possibly remedy the breach cannot be considered to be 

in line with section 33 of the Constitution and the provisions of PAJA. 

4 Regarding PRASA's alleged improper appointment of Sidas Security on a 

security tender in replacement of National Force Security on the GCEO's 

instruction: 
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a) The allegation that Sidas Security was improperly appointed to replace National 

Force Security is substantiated. However, no evidence could be found to prove 

that the improper appointment was done on Mr Montana's instructions. 

b) The month to month contract of National Force Security was terminated on 15 

April 2009 and awarded to Sid as Security for R3 711 197. 72, by Mr Chris Moloi 

without a tender process or competitive quotations being sought. 

c) The appointment was in contravention of paragraph 11.3.5 of the PRASA SCM 

Policy and paragraph 4.7.5.1 of the National Treasury SCM Guidelines of 2004. 

d) PRASA's failure to take action against the authorised official , who approved the 

submission for the appointment of Sidas Security, constitutes maladminstration 

and improper conduct. 

Regarding PRASA's alleged improper appointment of Vimtsire Security 

Services, which failed to meet the minimum requirements for appointment on 

tender number 525/2010/GAU/PS: 

a) The allegation that Vimtsire Security Services was improperly appointed while 

not meeting the requirements is substantiated. 

b) PRASA appointed Vimtsire Security Services on two contracts for tender 

525/2010/GAU/PS without an advertisement or competitive quotations. The first 

contract was signed on 23 February 2010 without specifying the period of the 

contract for an amount of R4 596 480.00 and the second contract was signed 

on 29 May 2010 for the period 13 March 2010 to 13 August 2010 for the 

amount of R7 537 680.00. The contract was further extended by PRASA from 1 

26 
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January 2011 to 31 December 2011 for an amount of R14 441 976.00, without 

a competitive process. 

c) The appointment and extension of the contract of Vimtsire Security amounting 

to R26 576 136 00.00 were unlawful, in contravention of paragraph 11.3.1 of 

the PRASA SCM Policy read with the Delegation of Authority, section 217 of 

the Constitution, among others. 

d) The conduct of PRASA in appointing and extending the contract of Vimtsire 

Security Services irregularly accordingly constitutes maladministration and 

improper conduct. 

Regarding PRASA's alleged improper appointment and payment of Royal 

Security for an amount of R2.8 million for security services: 

a) The allegation that Royal Security was paid R2.8 million instead of R2.5 million 

stipulated in the contracts, was not substantiated. 

b) Documentary evidence shows that the amount paid by PRASA to Royal Security 

was R2.5 million. 

7. Regarding PRASA's alleged improper advance payment of RG00.000.00 to 

Enlightened Security: 

a) The allegation that Enlightened Security was irregularly given an advance 

payment of about R600.000.00 is substantiated. 
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b) PRASA made a first payment of R684.720.00 to Enlightened Security for 

security services at Mabopane station on 22 October 2008 which was 

preceded by an invoice dated 19 September 2008 before the signing of the 

contract and the issuing of a Notice to Proceed, which followed on 17 October 

2008. 

c) Mr Joe Ngcobo's conduct in making advance payments to Enlightened Security 

accordingly constitutes maladministration and improper conduct. 

d) PRASA management became aware of this violation but took no disciplinary 

steps against the manager responsible, Mr Joe Ngcobo, despite initially 

commencing a disciplinary process. This conduct is in violation of the 

accounting officer's responsibility under section 38 of the PFMA and is 

accordingly irregular and constitutes maladministration and improper conduct. 

& Regarding PRASA's alleged improper appointment of a media company to 

produce Hambanathi Magazine during 2008/2009: 

a) The allegation that PRASA improperly appointed a media company to produce 

Hambanathi is substantiated. 

b) PRASA entered into a contract (referred by it as a partnership) with KG Media 

providing for the publication and distribution of PRASA information to its 

commuters and stakeholders, through Kwela Express, which used to be a 

corporate magazine of Metrorail (subsidiary of PRASA, using the name 

Hambanathi when Mr Pule Mabe, the then owner of Kwela Express, was 

employed there). 
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c) The contract was from 1 April 2012 to 1 April 2015 (a period of 3 years) for the 

amount of R465 669.75 per month which translates to RS 588 000.37 per 

annum and a total contract amount of R16 764 111.00 without a competitive 

and transparent bid process. Mr Montana extended the contract in March 2015 

for a further 3 years R16 764 111.00 despite a forewarning through a notice 

issued in terms of section 7(9) of the Public Protector Act, that the arrangement 

was likely to be determined to be unlawful. Effectively, PRASA is renting space 

on Hambanathi/Kwela for the price of about R465 669.75 a month. 

d) Considering the fact that PRASA created Hambanathi/Kwela and simply failed 

to register it as a patent, I find the arrangement with Mr Mabe's company, KG 

Media, rather bizzare. 

e) The appointment of KG Media, without a competitive process did not comply 

with requirements for single sourcing or any of the permissible procurement 

processes prescribed in the PRASA SCM Policy as production of a corporate 

newsletter is not an exclusive skills area or product for KG Media and 

paragraph 11.3.3 of the PRASA SCM Policy prohibits unsolicited bids. 

f) PRASA's appointment and extension of the contracts with KG Media for the 

Hambanathi totalling an amount of R 33 528 222.00 is unlawful, a flagrant 

contravention of PRASA's own SCM Policy, Treasury Regulations, the PFMA 

and section 217 of the Constitution and constitutes maladministration and 

improper conduct. 

g) Mr Montana's recent extension of the Hambanathi contract while being aware 

contract of an impending finding of maladministration regarding the 

149 
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Hambanathi while having asked for time extension to respond to the section 

7(9) notice, is an act of bad faith, which is inconsistent with his responsibilities 

under section 195 of the Constitution, requiring a high standard of professional 

ethics and, which, according to the Constitutional Court, in Khumalo versus 

MEC for Education KwaZulu Natal, imposes a duty on him to correct an 

irregularity once his attention has been drawn to it. His actions in this regard, 

constitute gross maladministration and improper conduct. Such conduct is not 

only unlawful but also displays diconserting disregard for the rule of law. 

9. Regarding PRASA's alleged improper appointment of Mr Ezra Ndwandwe, on a 

Change Management Consultancy at a cost of R2 million in 2008/2009: 

a) The allegation that Mr Montana improperly appointed Mr. Ezra Ndwandwe, is 

substantiated. However, it is the Consultancy and not the person that was 

appointed and the amount involved was R10 833. 77 4. 00 for 12 months. 

b) Ndwandwe Consultancy was appointed by Mr. Montana for the Value Creation 

and Culture Change process at PRASA on 14 June 2008 for the amount of 

R6 220 800.00 without requiring three quotations from suppliers in the PRASA 

database as prescribed in paragraph 11.3.1.1 of the PRASA SCM Policy. The 

contract was extended for a further 6 months with the contract amount variation 

of R4 612 974.00 exceeding 40%. 

c) The appointment of Ndwandwe Consultancy by Mr Montana was unlawful, in 

contravention of PRASA's own SCM Policy, Treasury Regulations on 

procurements, the PFMA and section 217 of the Constitution and accordingly 

constitutes improper conduct and maladministration. 
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d) From the evidence it is clear that Mr Ndwandwe's consultancy's appointment 

was triggered by an existing relationship, which had included an excursion that 

took place immediately before the impugned contract was initiated. It is also 

clear that no process was followed to establish if any other agency offered 

similar services. More importantly, no demand management exercise preceded 

the engagement. Unfortunately, the investigation did not examine what the 

excursion mentioned in the procurement memorandum dated 16 September 

2008 was for, whether or not PRASA paid for it and how Mr Ndwandwe's 

consultancy had been procured it as the impugned engagement apparently 

flows from that excursion. This constitutes improper conduct and 

maladministration. 

10. Regarding PRASA's alleged improper increase of the scope and value of a 

marketing and communications tender number HO/M&C/305/07/2009 awarded 

to Brand Leadership: 

a) The allegation that PRASA improperly increased the scope and price of a 

marketing and communications tender awarded to Brand Leadership, is 

substantiated. However the tender price and price variation amount were 

actually higher than alleged. 

b) The scope of a tender recommended by the PRASA Bid Adjudication 

Committee (BAC) at the value of R12.000.000.00 was increased beyond the 

advertised scope to R29. 528. 000.00 by PRASA's CTPC, when it awarded it 

without the Accounting Officer's approval. The project timeline was also 

stretched, by an additional 6 months. It originally ran from October 2009 to 

September 2010 and was extended to March 2011. 
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c) In increasing the scope and price of the advertising tender in excess of what 

was advertised and without approval by the GCEO, the conduct of the PRASA 

CTPC was in contravention of the PRASA SCM Policy, National Treasury SCM 

Guidelines 5.16.1.1.1 of 2004 setting out a proper process for demand 

management and the process to be followed in extending the scope of a 

contract. The conduct of PRASA was improper and constitutes 

maladministration. 

11. Regarding the GCEO's alleged improper appointment of Mr Edwin Lekota on a 

tender amounting to R10 million for the development of a Contingency 

Emergency Preparedness Programme for Metrorail: 

a) The allegation that PRASA improperly appointed Mr Edwin Lekota on a tender 

is substantiated. 

b) Mr Lekota's Lekga Investment Holdings, was appointed directly by PRASA for 

the ISO 9001: 2000 compliance work without a competitive process. 

c) I am unable to accept Mr Montana's submission that the appointment of Mr 

Edwin Lekota, former CEO of SARCC, the predecessor of PRASA on a panel 

with, Dr Chris Dutton and Mr Friedel Mulke as part of the Board of Inquiry in 

terms of his powers. The evidence shows that Carundell was indeed awarded a 

contract to deal with the emergency arsing from the burning of trains in 

Soshanguve, City of Tshwane, Gauteng. The same evidence shows that Mr 

Lekota was subcontracted by Carundel to deal with the burning of the trains. 
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d) However, I am encouraged by Mr Montana's undertaking in his response to the 

provisional findings, to ensure that such experts are, in future, invited to be part 

of an existing panel of experts in the PRASA database. 

12. Regarding PRASA's alleged improper award of a tender to Umjanji 

Consortium, for the media, advertising and broadcasting concession 

agreement: 

a) I have deferred my findings on this complaint as PRASA is yet to submit some 

of the bid documents, key being the tender documents submitted by Umjanji 

Consortium, which need to be subjected to a forensic examination. Evidence 

uncovered so far confirms that: 

i. On 31 January 2011 , Mr Montana awarded the Media and Broadcasting 

Services tender HO/CA739/02/2010 to Umjanji Consortium, an entity led 

by Provantage Media, which is apparently the only constituent part of 

Umjanji Consortium that attended the compulsory briefing session for the 

tender on 22 February, 2010. 

ii. Umjanji Consortium was not in existence at the time of closure of the 

tender on 11 March 2010. 

13. Regarding the GCEO's alleged improper awarding of a contract for the 

provision of professional advisory service on the signalling project to a friend, 

Mr Makhensa Mabunda of Siyaya DB 

a) No evidence was found substantiating that Mr Mabunda was or is Mr Montana's 

friend and that such friendship informed his company's appointment. 

33 



<Derailed" A Repo,1 of the 

Public Protector 

August 2015 :m 
"""1-"i.fi~.P" 

b) Mr Montana did appoint Siyaya DB, which scored slightly lower than Mott 

Macdonald, on tender HO/INF/203/06/2010 for rendering of technical assistance 

and supervision for the national signalling project, following an open and 

competitive tender process. 

c) I have accepted these reasons given being that the highest bidder failed to meet 

PRSASA's requirements relating to pricing certainty and BEEE compliance as both 

cogent and rational 

d) I am accordingly unable to find that the award of the tender to Siyaya DB by Mr 

Montana and/ or PRASA constitutes maladministration or improper conduct. 

1:4. Regarding PRASA's alleged improper awarding of a tender in the amount of 

R22 million for Park Station Development Framework to ARUP, a company 

associated with its board member. 

a) The allegation that ARUP was improperly awarded a tender for the Park Station 

Development Framework is substantiated. However, the amount involved was 

much less than the alleged R22 million, it was R3 898 940.00 which did not 

require Board approval. 

b) PRASA conceded that a proper procurement process was not followed in the 

appointment of ARUP and took action against the persons implicated in the 

appointment concerned. 
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c) I accordingly do not see the need to make a finding of maladministration or 

improper conduct. The aspect relating to a board member's alleged 

involvement is addressed separately. 

15. Regarding PRASA's alleged failure to investigate the theft of buses of its 

subsidiary, Autopax: 

a) The allegation that PRASA improperly failed to investigate the theft of buses of 

its subsidiary, Autopax, is not substantiated. 

b) Records show that PRASA conducted an investigation and internal disciplinary 

hearings regarding the theft of the Autopax buses leading into the suspension 

of one employee and dismissal of another. Furthermore, cases were registered 

with the SAPS in respect of the theft of the buses and there were regular follow 

up activities. 

16. Regarding PRASA's alleged improper awarding of a security services contract 

to Futuris Guarding in April 2010 at Autopax City to City for a total amount of 

R231 204.00: 

a) The allegation that Futuris Guarding was improperly appointed is 

substantiated. However, the amount involved was higher than alleged as it 

was about R10.6 million for a six month contract. 

b) Although security unarguably involves danger as envisaged in urgency 

provisions of paragraph 11.3.5 of the PRASA SCM Policy, the 

implementation of urgency procurement failed to comply with the procedure 

lj 
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laid out in the PRASA SCM policy in that the deviation was not ratified and 

approved by the GCEO, a deviation I consider material. 

c) The actions of Mr Joe Buthelezi, Acting Supply Chain Manager in the 

appointment of Futuris Guarding on a security contract on confinement, 

without the GCEOs approval constitutes maladministration and improper 

conduct. 

d) PRASA's failure to take disciplinary action Mr Buthelezi for the appointment of 

Futuris Guarding constitutes improper conduct and maladministration. 

17. Regarding PRASA's alleged improper termination of the Rasakanya Builders 

contract on 1 November 2012: 

a) The allegation that PRASA improperly terminated the contract of Rasakanya 

Builders is not substantiated. 

b) PRASA terminated its month to month contract with Rasakanya Builders on 

28September 2012, with effect from 01 november, 2012, giving it a month's 

notice. 

c) I could not find any impropriety with the termination and accordingly am 

unable to find that PRASA's conduct constitutes maladministration or 

improper conduct. 

18. Regarding the GCEO/PRASA's alleged improper implementation of an advance 

payment in the amount of R 80 million for the FIFA World Cup sponsorship 

without proper approval, budget and/or allocated funds thus constituting to 

fruitless and wasteful expenditure: 
36 



"Derailed" A Rcpo,, of th'? 

Public Protector 

a) The allegation that PRASA made an advance payment in the amount of 

R80 million to FIFA without proper approval, budget or allocated funds which 

resulted in fruitless and wasteful expenditure is not substantiated. 

19. Regarding PRASA's alleged improper incurring of an over expenditure of R2.2 

billion on PRASA's operations budget in 2009/2010 financial year: 

a) The allegation that PRASA improperly incurred an over expenditure is 

substantiated. However, the amount involved was far less than alleged. It 

was R523 792 767.00 

b) PRASA exceeded its budget by R523 792 767.00 for the 2009/2010 financial 

year. 

20. Regarding PRASA's alleged failure to spend a subsidy of RSOO million received 

for Shosholoza Meyl for the 2009/201 O period and not use it for its intended 

purpose: 

a) The allegation that PRASA failed to spend the subsidy received for 

Shosholoza Meyl for 2009/2010 financial year is not substantiated. 

b) PRASA received a government subsidy of R450.00.00 for the year 2009/1 0 

for Shosholoza Meyl. 

c) I am unable to confirm if the subsidy was indeed used for its intended 

purpose as the operational expenditure for Shosholoza Meyl was not 

reflected separately in the overall budget of PRASA. 
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21. Regarding PRASA's alleged incurring of rental expenditure for Jorissen 

Building after vacating it 20 months before the expiry of its lease resulting in 

fruitless and wasteful expenditure: 

a) The allegation that PRASA improperly incurred rental expenditure which 

constitutes fruitless and wasteful expenditure due to vacating of the Jorissen 

Building before the expiry of its lease agreement is substantiated. 

b) On the authority of Mr Montana, PRASA (SARCC) paid rental for a vacant 

office property number 66 Jorissen Street, Braamfontein, Johannesburg, for 

20 months after vacating it prior to the expiry of its lease agreement and 

without exercising its option of subletting. 

c) The hasty vacation of Jorissen's Place Building resulting in continued full 

payment of rent for unused lettable space for 20 months. This cannot be 

consistent with the efficiency and cost effective dictates expected in state 

affairs under section 195 of the Constitution and the standards set for proper 

handling of public funds under the PFMA, particularly section 51 thereof. 

d) The actions of PRASA management and its Board regarding the move to 

Umjantshi House and payment for vacant premises, for about 20 months and 

failing to mitigate the loss by subletting the premises, amounts to fruitless 

and wasteful expenditure. 

22. Regarding PRASA's alleged improper incurring of rental expenditure on 

lntersite Building after vacating the building 10 months before the expiry of its 

lease resulting in fruitless and wasteful expenditure: 
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a) The allegation that PRASA improperly incurred rental expenditure and the 

consequent fruitless and wasteful expenditure, due to vacating lntersite 

Building before the expiry of its lease, is substantiated. 

b) PRASA vacated the lntersite building about 10 months before the lease 

expiry date and continued with rental payments for the building for the vacant 

building until the expiry of the lease. 

c) The conduct of PRASA accordingly constitutes maladministration and 

improper conduct. 

23. Regarding the GCEO's improper termination of contracts of Executives 

resulting in fruitless and wasteful expenditure amounting to an estimated R5 

million: 

a) The allegation that Mr Montana improperly terminated the services of 5 of its 

Executives mentioned in paragraph 6.27.2.1 of this report is substantiated. 

b) Mr Montana terminated the services of five Executives during 2008-2013 

without following proper procedure as provided for in paragraph 4.4 of 

PRASA's Disciplinary Code and Procedure. This resulted in the CCMA 

overturning some of the terminations and others being settled out of court at 

cost to PRASA. 

c) PRASA subsequently paid labour dispute settlements amounting to 

R3 816 735.32, principally due to procedural irregularities in the disciplinary 

steps taken against involved officials, which payments can be said to 
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constitute fruitless and wasteful expenditure as envisaged in section 

38(1 )(c)(ii) of the PFMA. 

d) Failure by PRASA to follow its corporate disciplinary procedures and labour 

laws relating to procedural fairness constitutes maladministration and 

improper conduct. 

24. Regarding the GCEO's alleged improper suspension of employees resulting in 

labour dispute settlements amounting to R3.35 million thus constituting 

fruitless and wasteful expenditure: 

a) The allegation that the GCEO suspended employees without following 

proper disciplinary procedures is substantiated in respect of some of the 

employees as others were not suspended by him. 

b) PRASA suspended 7 employees without following proper procedure as 

provided for in the Labour Relations Act and paragraph 11 of its Disciplinary 

Code and Procedure, leading to loss of approximately of R2 million in wages 

during their suspension period. 

c) The case studies regarding the seven (7) officials mentioned in paragraph 

6.28.2.3 of the report support the conclusion of a pattern of habitual 

suspensions for periods exceeding thirty(30) days without following proper 

procedure. 

d) The conduct of PRASA in habitually suspending employees was in 

contravention of paragraph 11.1 of its Disciplinary Code and Procedure 

which provides that the employer has the right to suspend an employee with 
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pay for a period not exceeding thirty (30) calendar days and also in 

contravention of paragraph 4.4 of PRASA Disciplinary Code and Procedure 

and Schedule 1 Part VII of the Basic Conditions of Employment Act which 

provides that employment practices shall ensure employment fairness. 

e) It is not unreasonable to draw a nexus between the payment of salaries for 

staff sitting at home with pay for long periods of time and failure to manage 

employment relations appropriately, and the conclusion that the payment of 

salaries without any value derived therefrom is irregular and constitutes 

fruitless and wasteful expenditure. 

f) PRASA's conduct in this regard amounts to fruitless and wasteful 

expenditure in contravention of the provisions of section 38(1) (c) (ii) read 

with section 51(b)(ii) of the PFMA while being at odds with the financial 

prudence and efficiency requirements of section 195 of the Constitution. 

g) The conduct of PRASA regarding improper suspension of employees 

accordingly constitutes maladministration and improper conduct. 

25. Regarding PRASA Board Chairman, Mr Sfiso Buthelezi's alleged failure to 

disclose and manage a conflict of interest arising from his interest in Makana, 

a subsidiary of Cadiz, a company allegedly providing advisory services to 

PRASA on the Rolling Stock Programme: 

41 



"Derailed" A Rcp0 -t -• If·~ 

Public Protector 

-~~ ,,, 
August 2015 ~ • 

-t",.r.ir.Jll2P" 

a) The evidence regarding the allegation that Mr Buthelezi, former Chairman of 

the PRASA Board, improperly failed to disclose and manage a conflict of 

interest arising from his interest in Makana, a subsidiary of Cadiz, a company 

alleged to be providing advisory services to PRASA is inconclusive. 

b) The documents have not been provided by PRASA, whose GCEO only 

offered an explanation disputing the allegation and providing the names of 

companies involved in the said advisory services. 

c) Accordingly, I have deferred my findings on this allegation and will be dealt 

with in the second report. 

26. Regarding Dr Bridgette Gasa's, a PRASA Board member's alleged failure to 

disclose and manage a conflict of interest arising from her interest in ARUP 

and her directorship in another company providing consultancy services to 

PRASA: 

a) The allegation that the then PRASA Board Member, Dr Bridgette Gasa, 

failed to disclose and manage a conflict of interest arising from her 

appointment to the Board while two companies she had an interest in 

provided services to PRASA, is not substantiated. 

b) Whilst Dr Gasa was indeed a Director at ARUP from 09 February 2011 , she 

made the necessary disclosure to PRASA on 20 July 2011, resigned on 15 

May 2012 and when making her disclosure on 10 October 2012, excluded 

ARUP, as she no longer was a board member. 
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c) ARUP SA (Pty) Ltd was indeed awarded a contract by PRASA for the Park 

Station Development Framework on 21 June 2011 ; however the contract 

was for R3.8 million which would not have required Board approval. 

27. Regarding PRASA's alleged improper appointment of Ms Shiela Boshielo, wife 

of then Board Member, Mr. Bushy Boshielo, as the General Manager of 

Autopax: 

a) I have deferred my finding on the alleged nepotism regarding the 

appointment of Ms Boshielo as PRASA has failed to provide the selection 

and appointment memoranda and some of the relevant documents. 

b) In its initial response Mr Montana stated on behalf of PRASA that Ms 

Boshielo was appointed on 06 April 2010 through a headhunting process. 

Later, in response to the provisional findings, Mr Montana turned around to 

state that the submission was a mistake as Ms Boshielo was appointed 

through a recruitment and selection process and was selected from amongst 

other candidates but repeatedly failed to honour requests to provide the 

recruitment and selection documents to substantiate the assertion. 

28. Regarding the GCEO's alleged improper appointment of Mr Joel Chimanda at a 

cost of R2 million as a Special Advisor: 

a) The allegation that Mr. Montana improperly appointed Mr Chimanda for 

advisory services is substantiated. 

I 'o;J 
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b) However, it was Mr. Chimanda's company, AR Chimanda Consulting that 

was contracted for R1 999.750.00 on a monthly retainer of R150 000.00, 

which makes the appointment a procurement contract and not an 

employment contract. As juristic person cannot be an employee, the contract 

is incapable of being defended under the GGEO's powers to appoint special 

advisors, as attempted by Mr Montana in his submissions. 

c) The appointment of Mr. Chimanda's company was not preceded by a 

competitive bid process, nor is he offering exclusive specialised services 

entitling him to be the sole provider in terms of the provisions of the PRASA 

SCM Policy 

d) The conduct of Mr Montana, in appointing AR Chimanada Consulting, is 

accordingly in contravention of the SCM policy, the PFMA, PPPFA aand 

sction 217 of the Constitution. 

e) The conduct of Mr Montana accordingly constitutes maladministration and 

improper conduct. 

29. Regarding PRASA's alleged improper replacement of the Group Executive HR 

with the GCEO's uncle, Mr Mphefo Ramutloa, without following proper 

recruitment process: 

a) The allegation that Mr. Mphefo Ramutloa was improperly appointed in 

replacement of Group Executive HR by PRASA is not substantiated. 
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b) No evidence could be found to support the allegation that Mr. Mphefo Ramutloa 

is Mr Montana's uncle. 

30. Regarding PRASA's alleged failure to take disciplinary action against staff 

members allegedly involved in fraudulent Electronic Funds Transfers 

amounting to R8.1 million: 

a) The allegation that PRASA failed to take disciplinary action against employees 

involved in the fraudulent electronic financial transfers of its funds, from its 

corporate bank accounts, is partially substantiated. 

b) Action was taken against one of the six (6) employees found responsible by a 

Deloitte forensic investigation, for security lapses that led to the fraudulent 

electronic transfer of PRASA funds amounting to R8.1 million in its KwaZulu Natal 

and Gauteng bank accounts. 

c) PRASA took action against Ms Pallaiyiah but inexplicably failed to take 

disciplinary action against the other six individuals recommended for possible 

disciplinary action as mentioned in paragraph 13.3 of the Deloitte Report of 26 

February 2010. 

d) The conduct of Mr Montana regarding failure to take disciplinary action against 

the other five (5) employees constitutes maladministration and improper conduct. 

31. Regarding Mr Montana's alleged improper taking of a Blue Train trip to Cape 

Town together with 10 female companions during the period between 24 to 27 

September 2009 and return by SAA flight at an estimated cost of R170 000 and 

possible fruitless and wasteful expenditure: 
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(a) The evidence regarding this issue is inconclusive. While the photographic 

evidence received from the Complainant apparently places Mr Montana on the 

train and a hotel with women companions, he he has denied the allegation but 

referred to a different trip. 

(b) I have deferred my finding on this allegation and will be dealt with in the second 

report. 

32. Regarding Mr Montana's alleged improper transferring of Mr Stephen Ngobeni 

without a disciplinary process being followed for his alleged irregular 

appointment of a Training Contractor to provide training services on the 

handling of People with Disability: 

a) I have deferred my finding on the alleged failure by Mr Montana to take 

disciplinary action against Mr Stephen Ngobeni as PRASA has failed to provide 

the necessary documents relating to the issue. 

b) No evidence was found in support of the allegation that Mr Ngobeni is Mr 

Montana's cousin. 

c) I have deferred my findings on this allegation and will be dealt with in the second 

report. 

33. General observations 

33.1 The transactions investigated and related findings reveal a culture of 

systemic failure to comply with the SCM policy, particularly involving failure 
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to plan for bulk procurement, test the market appropriately for competitive 

pricing and to manage contracts, which culture may have cost PRASA 

millions in avoidable expenditure and preventable disruption of services. 

33.2 There also seems to be a culture of either poor information management or 

hiding of information that could provide evidence of maladministration and 

other forms of improper conduct. If the pattern is not arrested it has the 

potential to derail the effective and efficient procurement of goods and 

services to support PRASA operations and consequently service delivery by 

this important national asset. Poor financial management also has 

implications for the national revenue as it may mean frequent yet 

preventable rescue funding. 

33.3 Regarding PRASA's failure to provide information, it must be appreciated 

that public accountability via administrative bodies such as the Public 

Protector is not accountable to Complainants but to the public that entrusts 

public functionaries with public power and resources. It is, accordingly, not 

open to public functionaries to try and win a case by withholding or hiding 

information. 

(xxiii) The remedial action I take in terms of section 182(1) (c) of the Constitution is to 

require: 

(a) The Minister of Transport to: 

1) Take cognizance of the findings regarding the unethical conduct and 

maladministration by PRASA relating to the irregularities mentioned in the report. 

I b I 
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2) Ensure that the PRASA Board considers the report and, where appropriate, acts in 

terms of section 84 and as contemplated in section 85 of the PFMA. 

3) Ensure that the PRASA Board considers the acts of maladministration and improper 

conduct referred to in paragraph 8 of this report and takes appropriate disciplinary 

action against the officials of PRASA in respect of their conduct referred to therein. 

4) Include in her oversight activities with regard to PRASA as an State Owned 

Enterprise, the monitoring of implementation of remedial action taken in pursuit of the 

findings in terms of powers conferred under section 182(1 )(c) of the Constitution. 

(b) The Chairman of PRASA Board to ensure that: 

1) The PRASA Board takes cognizance of the findings of maladministration and improper 

conduct by Mr Montana and other functionaries at PRASA and takes or ensures that 

appropriate disciplinary action is taken against the responsible officials, where it 

considers appropriate. 

2) The PRASA Board evaluates the effectiveness of PRASA's internal controls on Supply 

Chain Management and Human Resources processes to identify systemic 

deficiencies with a view to take corrective action to prevent a recurrence of the 

improprieties referred to in this report. 

3) The PRASA Board reviews the PRASA SCM Policy regarding the R350 million. 

threshold value for competitive bidding process of procurement of goods and services 
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4) The PRASA Board reports to the National Treasury and the Auditor-General, 

particulars of the alleged financial misconduct and the steps taken in connection with 

such financial misconduct, as contemplated in section 85 of the PFMA. 

5) To commission the National Treasury in conducting a forensic investigation into all 

PRASA contracts above R10 million since 2012 and take measures to address any 

findings regarding systemic administrative deficiencies allowing ongoing 

maladministration and related improprieties in its procurement system. 

(c) The Acting GCEO of PRASA: 

1) Should ensure that PRASA adopts a monitoring system that ensures that proper 

procurement processes and HR processes are followed on appointing service 

providers and individuals. 

2) To ensure PRASA reviews the existing policy or the policy provisions on managing 

conflict of interest to ensure there is no confusion regarding expectations from 

employees and Board Members. 

3) Together with the Board, review the entire PRASA SCM Policy in particular clause 

11.3 of the policy. 

4) To ensure that prior to signing a formal contract or service level agreement with a 

contractor must ensure that such contracts or agreements are legally sound to avoid 

potential litigation and to minimise possible fraud and corruption. This must include 

legal vetting by at least the Legal Services of the agency. Such contracts or 

agreements must be actively managed in order to ensure that both the agency and the 

contractors meet their respective obligations. 
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5) To ensure that there is compliance with paragraph 11.1 of the Disciplinary Code and 

Procedure of Metrorail to avoid prolonged and costly suspensions of employees. 

(d) The National Treasury's Chief Procurement Officer: 

1) In consultation with the PRASA Board, consider commissioning a forensic 

investigation on all PRASA contracts or tenders valued above R10 000 000.00 issued 

between 1 April 2012 and 30 June 2015. 

2) The terms of reference to be approved by the Public Protector and to include a 

forensic examination of all suspected or alleged corrupt relationships. 

3) The Public Protector to be kept abreast of the progress of the investigation and 

favoured with the final report. 

I IV 
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6. EVIDENCE AND INFORMATION OBTAINED DURING THE INVESTIGATION 

6.1 Complaint 1: Regarding PRASA's alleged improper extension to other 

stations nationally, a tender for the installation of high speed passenger gates 

worth R800 million to Siyangena Technologies in 2009/2010 initially advertised 

for the Doornfontein station in Gauteng: 

6.1.1 

6.1.1.1 

6.1.2 

6.1.2.1 

Common cause 

It is common cause that PRASA, through lntersite a subsidiary of its predecessor 

SARCC, awarded a tender for the installation of high speed passenger gates at 

Nasrec and Doornfontein stations to Siyangena Technologies per contract number 

SG/GATES/003/2009. PRASA conceded in its response received on 29 August 

2013 that the tender was later extended to seven other stations across the country. 

Those are Cape Town, Rhodesfield, Windermere, Langa, Bridge City, Moses 

Mabhida and Orlando. 

Issues in dispute 

The key issue for my factual determination was whether or not the 2010 Soccer 

World Cup PRASA readiness was justification for foregoing tender requirements 

for bulk procurement. I further had to make a determination on whether or not there 

was no competitive tender process at all for the scope expansion. PRASA denied 

that there was no bidding process, submitting that a closed tender was extended to 

the original four service providers who had submitted bids for the original two 2010 

Soccer World Cup stations speed gates project. 

I /I 
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6.1.2.2 

6.1.2.3 

6.1.2.4 

The justification offered by Mr Montana for increasing the scope to cover seven 

more stations was that it was discovered that these stations which had also been 

designated as World Cup Stations had excluded the critical work of installing 

modern speed gates. In his submissions, including a response to a notice issued 

under section 7(9) of the Public Protector Act, Mr Montana submitted that the 

extension was done to ensure World Cup 201 0 readiness and that the use of the 

closed tender complied with the SCM Policy requirement of a competitive process 

that is open, transparent and fair. He provided some of the tender documents to 

support his submission. 

I must state upfront, that the documents submitted by mr Montana were not always 

reliable as some crucial documents were undated and unsigned. Notwithstanding 

that, the documents disclose that the roll out from two Gauteng stations to national 

took place in 2011 , well after the hosting of the 2010 Soccer World Cup, which 

took place in June and July 2010. However, the documents also confirm PRASA's 

submission that there was a closed tender process. 

PRASA submitted that the following two (2) tenderers met the minimum technical 

requirements for the two Gauteng stations , for which the tender had been 

advirtised: 

112 
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6.1.2.5 

6.1.2.6 

6.1.2.7 

6.1.2.8 

Table: Tenders complying 

No. Supplier Tender Price Tender Price (Incl Tender 

1. 

2. 

(Exel VAT and VAT and delivery 
contingency) contingency) completion 

Protea Coin R613 095 371 .97 R698 928 724.04 Five 
months 

Siyangena R965 304 413.71 R1 100 447 031.56 Five 
Technologies months 

It further submitted that after a diligent evaluation process, the tender was awarded 

to Siyangena Technologies. 

The documents relating to the initial appointment of tender number 

SG/GATES/003/2009 supply and installation of Access Gates (Speedstiles) at 

Doornfontein and Nasrec stations were not provided. 

The documents submitted by PRASA show that an lntersite adver with tender 

number SG/GATES/003/2009, was issued in an unknown newspaper and on an 

unknown date. The same indicate the tender to be for "Supply and Installation of 

Access Gates (Speedstiles) at Doornfontein and Nasrec Stations - Specialised". 

One of the documents, provided to my office by PRASA, is an unsigned letter 

dated 4 November 2010, prepared by Ms Matshidiso Mosholi, Manager in 

Procurement, addressed to tenderer concerning the Supply and Installation of 

Access Gates at Doornfontein and Nasrec tender. The letter stated that PRASA 
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6.1.2.9 

wished to rollout the project to priority corridors nationwide. As a result the 

tenderers were invited to a closed briefing session to be held at Umjantshi House 

on 8 November 2010. If this letter is to be accepted as authentic. The closed 

tender process for the roll out happened long after the 2010 Soccer World Cup had 

taken place. As can be noted, the notification went out in November 2010, about 

four months after the Soccer World Cup. 

The confirmation that the roll out took place after the World Cup, is further provided 

by an undated and unsigned Submission for Adjudication. The undated and 

unsigned documents left me uneasy and in doubt of the reliability and authenticity 

of such documents. Notwithstanding the doubtful authenticity of unsigned 

documents, the submission confirms that there was a closed tender process for 7 

stations across the country with a closing date of 17 November 2010, confined to 

the four companies that had submitted bids for the original project for Doorfontein 

and Nasrec in Gauteng. It's also worth noting that the 201 0 World Cup is not 

mentioned as a justification for the roll out, but only mentioned in tracing the 

genesis of the High Speed Gate initiative. In the Submission for Adjudication the 

following was stated: 

"On 30 June 2009 PRASA, through lntersite, went out on tender SGIGA TES/003/2009 

for supply and installation of access gates Doornfontein and Nasrec Stations: 2010 

World Cup. 

A decision was made then to extend the scope of this engagement to also include 

seven other critical 2010 stations including Cape Town, Rhodesfield, Windermere, 

Langa, Bridge City, Moses Mabida and Orlando. 

To roll out the project to the entire network a confined tender was called among the 

four companies that initially responded to the original open tender viz. Omega Fire 

and Security, Marohi-KgT Consortium, Siyangena Technologies and Protea Coin. 
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Proposals were sought and received from all four vendors. All four vendors were 

provided a list of Large, Medium and Small stations to be rolled out. The view was to 

have a sense of the total cost of the entire project so that a decision of financing, 

implementation and prioritisation could be made. " 

Table: Procedures 

Date advertised Confinement to companies that tendered initially 

Method of Advertising NIA 
------- --

Briefing session 10/11/2010 

Closing date & time 17/11/2010 at 10h00 

Closing Venue 30 Wolmarans Street Braamfontein 
- -Number of tenders 4 

issued/sold 
-

Numbers of tenders 4 

received 

How tenders issued/sold In sealed envelopes in the Tender Box 

Tenders received from Marathi KgT Consortium, Siyangena Technologie 

Protea Coin and Omega Fire and Security 

Validity expiry date 31 March 2011 

6.1.2.10 The documents further show that the implementation of the roll out followed a year 

later in 2011. In a document signed by the Chairperson of the CTPC on 20 

February 2011 it was stated that a meeting was convened on 14 February 2011 

and a resolution was taken that they concurred with the recommendation that 

business be awarded to Siyangena Technologies in the amount of R 1 100 44 7 
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031 .56 (R1.1billion) inclusive of VAT subject to the recommendations to clean up 

the following: 

• That the respective end-user sign the documents; 

• That a list of stations as per Annexure A be clearly attached; 

• That the price differentials be explained. 

• That the background captures the original prices of the pilot project. 

• Confirmation that funds are available. 

• Member E Swanepoel assists in cleaning up the document and to align it 

for GCEO's approval. 

• That the CPO, the Chairperson and Tiro Holele avail themselves and that 

all of the above is done. 

6.1.2.11 An undated, unsigned Submission for Adjudication provides for the appointment of 

Siyangena Technologies for the supply and installation of access gates for the 

amount of R1 100 447 031.56. In the submission it is further recommended that: 

''The quoted price be considered indicative subject to negotiations with the 

preferred bidder and SCM puts together a team inclusive of Technical, legal and 

finance to negotiate price, funding and implementation conditions. " 

6.1.2.12 There was another copy of an undated PRASA Board of Control Resolution of 

PRASA Board, signed by Mr T Mohube, Company Secretary which states that at 

the special PRASA Board of Control meeting held on 28 March 2011 , the PRASA 

Board of Control considered the submission from the FCP Committee and having 

satisfied itself that the tender process that was followed was in line with the SCM 

Policy and was fair, transparent and objective, resolved, inter alia, the following: 

U'--
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"Siyangena Technologies should be appointed as a preferred bidder for the Supply 

and Installation of a Speed Gates in the total amount of R1, 959, 642, 353.00 

including VAT. The price includes Public Address, Electronic Display PRASA Boards, 

Help Points, CCTV and Monitoring as well as Smoke Detection all integrated as a 

system through Network." 

6.1.2.13 In view of the fact that the roll out happened about a year after the 2010 Soccer 

World Cup, I am unable to accept Mr Montana's submission that the roll out was 

for meeting the 2010 Soccer World Cup needs. I must also indicate that Mr 

Montana's changing narrative regarding what happened is a cause of concern 

regarding honesty. Regarding whether or not there was a closed tender, I have 

accepted the evidence, though costing of undated and unsigned documents, 

purely because the original procurement documents have not been provided. 

6.2 Complaint 2: Regarding PRASA's alleged advance payment to a developer 

of the City Mall for the construction of an underground train station on the 

Bridge City Project without proper authorisation during the periods 2008 to 

2010: 

6.2.1 

6.2.1.1 

Common cause 

It is common cause that PRASA was involved in the Bridge City Urban Renewal 

Project. This was confirmed in PRASA's response received on 29 August 2013 

and was further confirmed by the GCEO in his response dated 5 June 2015 to the 

notice I issued in terms of section 7(9) of the Public Protector Act. The GCEO also 

informed that PRASA invested over R1 ,2 billion in the project which included 

construction of station box for R100 million which was successfully completed in 

2009, state of the art underground rail station completed in 2011 at the cost of 
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7.36 Regarding PRASA's alleged improper transfer of Mr Stephen Ngobeni 

without a disciplinary process being followed for his alleged irregular 

appointment of a Training Contractor to provide training services on the 

handling of People with Disability thereby amounting to maladministration: 

7.36.1 

7.36.2 

7.36.3 

I have been unable to conclude whether or not there was an improper transfer of 

Mr Ngobeni without a disciplinary process being followed for his alleged irregular 

appointment of a Training Contractor to provide training services on the handling of 

People with Disability. 

In order for me to adjudicate the matter, I would need to have had sight of the 

documents relating to the transfer in question and personnel file of Mr Ngobeni. 

However, PRASA failed to provide me with the abovementioned documentation 

and accordingly I have deferred my finding on this allegation and will be dealt with 

in volume 2 of this report. 

No evidence was found in support of the allegation that Mr Ngobeni is Mr 

Montana's cousin. 

8. FINDINGS 

After a careful examination of the evidence and information obtained during the 

investigation and the regulatory framework setting the standard that should have 

been upheld by PRASA, my findings are the following: 

lj 
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8.1. Regarding PRASA's alleged improper extension to other stations 

nationally, a tender for the installation of high speed passenger gates 

worth R800 million to Siyangena Technologies in 2009/2010 initially 

advertised for the Doornfontein station, Gauteng: 

8.1.1. The allegation that PRASA improperly extended the scope of a tender awarded 

to Siyangena Technologies for the supply and installation of high speed 

passenger gates at Doornfontein station to a national scope is substantiated. 

However, the total amount of the contract was R1 .95 billion and not R800 

million as alleged. 

8.1.2. The scope of a tender for high speed passenger gates advertised for two train 

stations, Doornfontein and Nasrec in Gauteng was awarded by the PRASA 

Board to Siyangena Technologies, and later extended to cover additional 

stations, on the basis of a closed bidding process with those that had bid for the 

two Gauteng stations. 

8.1.3. The extension of the tender scope beyond what had been advertised was in 

contravention of paragraph 11.3.2 of PRASA SCM Policy, section 38 of the 

PFMA, PPPFA and section 217 of the Constitution requiring fair, equitable, 

transparent, competitive and cost-effective bidding processes. 

8.1 .4. The extension of Siyangena Technologies' contract to more stations than were 

specified in the tender advertisement accordingly constitutes maladministration 

and improper conduct. 

I I '1 
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8.33. 

8.33.1. 

8.33.2. 

8.33.3. 
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I have deferred my findings on this allegation and will be dealt with in the 

second report. 

General observations 

The transactions investigated and related findings reveal a culture of systemic 

failure to comply with the SCM policy, particularly involving failure to plan for 

bulk procurement, test the market appropriately for competitive pricing and to 

manage contracts, which culture may have cost PRASA millions in avoidable 

expenditure and preventable disruption of services. 

There also seems to be a culture of either poor information management or 

hiding of information that could provide evidence of maladministration and other 

forms of improper conduct. If the pattern is not arrested it has the potential to 

derail the effective and efficient procurement of goods and services to support 

PRASA operations and consequently service delivery by this important national 

asset. Poor financial management also has implications for the national 

revenue as it may mean frequent yet preventable rescue funding. 

Regarding PRASA's failure to provide information, it must be appreciated that 

public accountability via administrative bodies such as the Public Protector is 

not accountable to Complainants but to the public that entrusts public 

functionaries with public power and resources. It is, accordingly, not open to 

public functionaries to try and win a case by withholding or hiding information. 
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The appropriate remedial action I am taking in pursuit of section 182(1 )(c) of the 

Constitution, with a view of placing the Complainant as close as possible to where 

they would have been had the improper conduct or maladministration not occurred, 

while addressing systemic procurement management deficiencies in PRASA, is 

the following: 

9.1 . The Minister of Transport to: 

9.1.1 Take cognizance of the findings regarding the unethical conduct and 

maladministration by PRASA relating to the irregularities mentioned in the report. 

9.1.2 Ensure that the PRASA Board considers the report and, where appropriate, acts in 

terms of section 84 and as contemplated in section 85 of the PFMA. 

9.1.3 Ensure that the PRASA Board considers the acts of maladministration and 

improper conduct referred to in paragraph 8 of this report and takes appropriate 

disciplinary action against the officials of PRASA in respect of their conduct 

referred to therein. 

9.1.4 Include in her oversight activities with regard to PRASA as a State Owned 

Enterprise, the monitoring of implementation of remedial action taken in pursuit of 

the findings in terms of powers conferred under section 182(1 )(c) of the 

Constitution. 
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9.2.1. The PRASA Board takes cognizance of the findings of maladministration and 

improper conduct by Mr Montana and other functionaries at PRASA and takes or 

ensures that appropriate disciplinary action is taken against the responsible 

officials, where it considers appropriate. 

9.2.2. The PRASA Board evaluates the effectiveness of PRASA's internal controls on 

SCM and HR processes with a view to take corrective action to prevent a 

recurrence of the improprieties referred to in this report. 

9.2.3. PRASA Board considers amending the R350 million threshold value of its SCM 

Policy for competitive bidding process of procurement of goods and services. 

9.2.4. The PRASA Board reports to the National Treasury and the Auditor-General, 

particulars of the alleged financial misconduct and the steps taken in connection 

with such financial misconduct, as contemplated in section 85 of the PFMA. 

9.2.5. To support National Treasury in conducting a forensic investigation into all PRASA 

contracts above R 10 million since 2012 and take measures to address any findings 

regarding systemic administrative deficiencies allowing maladministration and 

related improprieties in its procurement system. 

9.3. The Acting GCEO of PRASA: 

9.3.1. PRASA should adopt a monitoring system that ensures that proper procurement 

processes and HR processes are followed on appointing service providers and 

individuals. 
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9.3.2. Review the existing policy or the policy provisions on managing conflict of interest 

to ensure there is no confusion regarding expectations from employees and Board 

Members. 

9.3.3. Together with the National Treasury, commission a forensic investigation into all 

PRASA contracts above R10 million since 2012 and take measures to address any 

findings regarding systemic administrative deficiencies allowing maladministration 

and related improprieties in its procurement system. 

9.3.4. Together with the Board, review the entire PRASA SCM Policy in particular clause 

11.3 of the policy. 

9.3.5. To ensure that prior to signing a formal contract or service level agreement with a 

contractor must ensure that such contracts or agreements are legally sound to 

avoid potential litigation and to minimise possible fraud and corruption. This must 

include legal vetting by at least the Legal Services of the agency. Such contracts or 

agreements must be actively managed in order to ensure that both the agency and 

the contractors meet their respective obligations. 

9.3.6. To ensure that there is compliance with paragraph 11 .1 of the Disciplinary Code 

and Procedure of Metrorail to avoid prolonged and costly suspensions of 

employees. 

9.4. The Chief Procurement Officer of the National Treasury: 

9.4.1. To conduct a forensic investigation into all PRASA contracts above R1 0 million 

since 2012. 
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9.4.2. The terms of reference to be approved by the Public Protector. 

9.4.3. The Public Protector to be kept abreast of the progress of the investigation. 

10. MONITORING 

10.1.1. The Minister of Transport to submit an implementation plan indicating how the 

remedial action referred to in paragraph 9.1 above will be implemented, within 30 

days from the date of my final report. 

10.1.2. The Chairman of the PRASA Board to submit an implementation plan indicating 

how the remedial action referred to in paragraph 9.2 above will be implemented, 

within 30 days from the date of my final report. 

10.1.3. The Acting GCEO of PRASA to submit an implementation plan indicating how the 

remedial action referred to in paragraph 9.3 above will be implemented, within 30 

days from the date of my final report. 

10.1 .4. The Chief Procurement Officer of the National Treasury to submit an 

implementation plan indicating how the remedial action referred to in paragraph 9.4 

above will be implemented, within 30 days from the date of my final report. 
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10.1.5. All actions requested in my report as part of the remedial action I have taken in 

terms of my powers under section 182(1) (c) of the Constitution to be finalised 

within six months and a final report presented to my office. 

"The principle of legalfty is applicable in all exercises of public power and not only in 

administrative action" as defined in PAJA. It requires that all exercises of public power are. at 

minimum, lawful and rational. 

Justice Skweyiya in Khumalo and Another v Member of the Executive Council for Education: 

KwaZulu Natal (CCT 10/13) (2013] ZACC 49 

ADV T N MADONSELA 

PUBLIC PROTECTOR OF THE 

REPUBLIC OF SOUTH AFRICA 

DATE: 24 August 2015 

Assisted by: Governance and Integrity Branch 
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A INTRODUCTION 

1. I am an adult businessman. I am the chairman of the Board of Control ('the Board') of 

the applicant, the Passenger Rail Agency of South Africa ('PRASA'). PRASA's primary 

business is to deliver commuter rail services in South Africa. 

2. The facts contained in this affidavit are, to the best of my knowledge and belief, true and 

correct. Some of the facts to which I depose are within my personal knowledge and some 

are not, as will appear from the context. Certain facts to which I depose have been 

presented to me by employees of PRASA or investigators who are involved in or 

connected to the investigation of the conduct referred to below. These are confirmed by 

PRASA employees or members of the investigative team. Other facts appear from 

documents which form part of PRASA's records and are under my control. I respectfully 

submit that any facts that are not in my personal knowledge and are unconfirmed are 

consistent with and corroborated by documents or other evidence and are in any event 

admissible under section 3 of the Law of Evidence Amendment Act 45 of 1988. 

3. I make legal submissions in this affidavit on the basis of advice received from PRASA's 

legal representatives, which I believe to be correct. Legal argument will be addressed in 

respect of these issues at the hearing of this application, where necessary. 

4. The central purpose of this applica6on is to compel the first respondent, the Directorate of 

Priority Crimes Investigation, ('the DPCI'), reasonably to investigate and bring to 

finality its investigations into two of PRASA's complaints about criminal conduct. Relief 

is also sought to ensure that steps are taken that will enable the effective preservation and 

protection of assets. Certain further relief is also sought. 

/J- -r~~-

\ a I 

2~ 



I ~ lS '-'-"",-, ~1U-'-'--"~ ,-~.'.c, ..... ·-.:..;. ,;;-.~ ;;:- 'i .::,': !;~:..:.·:~~:;.;_·,·: :;;;.; :_:_::_:-;s._.· .. ~, -;~,,,-..,....=='.'"'.'--- _ .... . ; -· . ... 

f t i 
5. Toe two complaints relate to suspected criminal conduct amounting to national priority 

offences and other offences that fall within the remit of the DPCI's mandate as 

contemplated by Chapter 6A of the South African Police Services Act 68 of 1995 ('the 

SAPS Act'). PRASA alleges that the suspected offences were committed in connection 

with two PRASA tenders. These tenders concern first, the installation of integrated 

security management access systems in stations across the country both preceding and 

following the 2010 World Cup and second, the purchase in 2013 of some 70 locomotives. 

The contracts concluded as a result of these tenders have a combined value of in excess of 

R9 billion. 

6. In recent years, PRASA has sought to investigate numerous incidents of alleged 

corruption, other criminal conduct and other irregularities relating to many tenders. 

PRASA is currently investigating about one hundred and forty-two (142) matters arising 

during the period 2008 to 2015. PRASA and the DPCI have prioritized the irregularities 

and criminal conduct committed in connection with the two tenders referred to above. 

This is due to their seriousness and magnitude and the need expeditiously to protect a 

significant amount of public money and property that may be the proceeds or instruments 

of crime. 

7. The procurement process for the provision of integrated security management access 

systems at stations in fact entailed more than one procurement process. Each resulted in 

the award of contracts to Siyangena Technologies (Pty) Ltd ('Siyangena'). Initially 

Siyangena was appointed as a nominated sub-contractor to contractors appointed to 

upgrade two stations (Nasrec and Doomfontein) in anticipation of the Confederations 

Cup that preceded the 2010 Soccer World Cup. Just before the 2010 Soccer World Cup, 

U-
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PRASA purported to 'extend' Siyangena's scope of work (although Siyangena did not 

have a direct contract with PRASA) to seven further stations. In late 2010 / 2011 

PRASA and Siyangena concluded a contract for the installation of the systems to a 

further 62 stations with a contract value of some Rl ,95 billion. This contract was 

preceded by a closed tender where there was no reason to issue a closed tender. In 2014, 

and pursuant to a new procurement process that commenced in 2013, PRASA and 

Siyangena concluded a contract to upgrade a further 151 stations, with a contract value of 

some R2.5 billion. The award of the 2010/2011 and 2013/2014 tenders and contracts are 

the subject of recent review proceedings. I refer to these proceedings as 'the Siyangena 

review'. I refer collectively to these tenders and contracts as the 'Siyangena tenders 

and contracts' 

8. The locomotives tender culminated in the conclusion of a contract with Swifambo Rail 

Leasing (Pty) Ltd ('Swifambo') for the purchase of 70 diesel-electric and hybrid 

locomotives for a price of some R3.5 billion, subject to exchange rate fluctuations, due to 

risk PRASA assumed. The price has been subject to heavy increases due to exchange 

rate fluctuations. PRASA and Swifambo concluded the contract on 25 March 2013. I 

refer to the contract as 'the Swifambo contract' and the tender process that culminated 

in its conclusion as 'the Swifambo tender'. PRASA has instituted review proceedings 

inter alia to declare the contract void ab initio, the tender process and contract unlawful 

and have the tender award set aside. I refer to these proceedings as 'the Swifambo 

review'. 

9. The Siyangena and Swifambo tenders and contracts have been the subject of scrutiny by 

the Auditor-General and Public Protector respectively. More particularly, scrutiny was 
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16. PRASA has, from the outset, tendered and provided substantial assistance to the DPCI 

and NP A in their investigations. For example, PRASA has made its own investigative 

teams available to the DPCI and NP A to assist as required. PRASA has done so to ensure 

that the complaints could be effectively investigated and ultimately lead to prosecutions 

and to ensure that assets that are used in or are the proceeds of crime can be effectively 

preserved and protected by the NPA. 

17. However, the DPCI has failed reasonably to conduct the investigations or bring them to 

finality. The DPCI has also failed reasonably to co-ordinate the investigations with the 

NP A or to enable the triggering of asset preservation procedures. The effect is that 

serious criminality is being left unchecked, investigations may be compromised and 

substantial assets are at risk. This results in immense prejudice to PRASA and the public 

interest. 

18. PRASA has duly decided to institute these proceedings. PRASA institutes these 

proceedings: 

18.1. on its own behalf, 

18 .2. in the interests of rail commuters whom it serves, and 

18.3. in the public interest. 

19. I deal with the following issues in tum: 

19.1. The parties 

19.2. PRASA 

19 .3. The legal framework 
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[1] In this matter four interlocutory applications came before me in the Third 

Court on 30 April 2018. As the various interlocutory applications are being 

applied for by different parties, it will avoid confusion to refer to the parties as 

in the main application. 

[2] The Applicant in the main application is the Passenger Rail Agency of 

South Africa (PRASA). The First Respondent in the main application is the 

Directorate for Priority Crimes Investigation (DPCI) and the Second 

Respondent is the National Prosecution Agency (the NP A). The Organization 

Undoing Tax Abuse (OUTA) is the intervening party. The NPA abides the 

decision of the court and did not participate in the interlocutory applications. 

[3] The four interlocutory applications are the following: 

3 .1 The Rule 7 Proceedings launched by the DPCI; 

3 .2 The condonation application launched by the DPCI; 

3.3 The counter-application by PRASA; 

3.4 The intervention application by OUTA. 

[4] The procedural history 

The procedural history of the interlocutory applications are (briefly) the 

following: 

4.1 On 29 May 2017 PRASA launched the main application; 

4.2 On 5 June 2017 the DPCI lodged its notice of opposition; 
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4.3 On 21 June 2017 the State attorney on behalf of the DPCI 

requested an extension of time for the delivery of the DPCI' s 

answering affidavit, which time would expire on 27 June 201 7; 

4.4 On 22 June 2017 PRASA's attorneys granted such extension to 14 

July 2017; 

4.5 On 12 July 2017 the DPCI lodged a Rule 7 notice, disputing the 

authority of the then Chairperson of PRASA and its Board of 

Control, Dr Molefe, to have launched the main application; 

4.6 On 13 July 2017 PRASA's attorney claimed that the Rule 7 notice 

was out of time and therefore irregular, the 10 days period after 

service of the main application having expired on 12 June 2017. 

Simultaneously a power of attorney from PRASA's Group CEO 

and Group Executive: Legal, Risk and compliance (also referred to 

as "Head of Legal") was sent to the State Attorney. 

4.7 Leaving further correspondence between the parties aside for the 

moment, a notice in terms of Rule 30 was delivered by PRASA on 

26 July 201 7 claiming the irregularity of the Rule 7 notice; 

4.8 On 2 August 2017 PRASA's attorneys sent an affidavit deposed to 

by Dr Molefe on 26 July 2017, being prior to the expiry of his term 

of office on 31 July2017, to the State Attorney. This affidavit 

makes reference to a resolution taken by the PRASA Board of 

Control to institute, inter alia, the present proceedings. The 

resolution was taken at a special board meeting on 21 September 

2015. This affidavit was subsequently served on the State Attorney 
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on 7 August 2017 together with confinnatory affidavits thereto by 

four other board members; 

4.9 Despite the above and, intent on pursuing the disputed authority 

raised in its Rule 7 notice, the DPCI lodged a substantive (but 

conditional) application in tenns of Rule 27 (3) of the Unifonn 

Rules (referred to as the condonation application); 

4.10 PRASA opposed the condonation application. In its opposition it 

again annexed the affidavit of Dr Molele and other board members 

and, reliant thereon and on the contents of the opposing affidavit 

by its "Head of Legal", claimed certain relief in a counter 

application, notably the setting aside of the DPCI's Rule 7 notice 

alternatively a declaratory order that the PRASA main application 

was duly authorised; 

4.11 The DPCI did not answer or reply to the abovementioned PRASA 

affidavit and its counter-application. 

4.12 In the meantime, OUTA has delivered an application for leave to 

intervene on 31 July 2017 which application was opposed by the 

DPCI on the basis that the PRASA main application was fatally 

defective due to lack of authority and that leave to intervene should 

not be granted in respect of a defective application. OUTA has 

delivered a replying affidavit to the DPCI' s answering affidavit; 

4.13 The papers in the main application are, as yet, incomplete in that 

the DPCI has not yet delivered its answering affidavit which 

ostensibly, on the correspondence, has been ready since the 

previously extended date for filing of 14 July 2017; 
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4.14 OUTA has indicated that its founding affidavit is ready for delivery 

immediately upon being granted leave to appeal. 

[5] I consider it inimical to the interests of justice that, where matters of 

public interest are concerned, organs of state indulge in costly squabbles of 

interlocutory and somewhat technical nature rather than engage with the merits 

of the matter in an expeditious, responsible and transparent manner. 

[6] Context 

The context of the relief claimed m the roam application, to my mind, 

adequately illustrates this point: 

6.1 PRASA has m recent years sought to investigate numerous 

incidents of alleged corruption, other criminal conduct and 

irregularities relating to various tenders, including the two 

mentioned in the main application, namely the "Swifambo and 

Siyangena tenders". Fruitless, wasteful or irregular expenditure of 

between R 9 billion and R 14 billion are alleged in this regard. 

6.2 Some of the irregular and unlawful activities were set out in a 

report by the Auditor General in the Draft Management Report of 

31 March 2015 and others were highlighted in a report by the 

previous Public Protector entitled "Derailed". 

6.3 The magnitude and severity of the "problems" uncovered were 

such that it overwhelmed PRASA's Board of Control. It therefore 

took the step of engaging forensic investigators lead by PRASA' s 

attorneys Werksmans to assist in unearthing the relevant 

information. Werksmans were mandated to commence their 

investigations on 5 August 2015. The investigations bore 
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substantial fruit in respect of, inter alia, the two tenders referred to 

in paragraph 6.1 above which had been prioritized by PRASA. 

6.4 On 21 September 2017 and at a special board meeting of the 

PRASA Board of Control a resolution was taken which had been 

detailed in the affidavit of Dr Molefe in paragraph 8 thereof as 

follows: 

"8 On that day, the Board resolved that: 

8. 1 P RA.SA launch any application proceedings and 

institute any action proceedings that PRASA may be 

duly advised (by Werksmans) to launch or institute, 

and which proceedings are deemed to be the 

appropriate remedial actions to any findings that may 

arise from the investigation. 

8.2 PRASA defend any application proceedings and 

action proceedings that may be launched or instituted 

by any third parties as a result of remedial steps taken 

by PRASA to deal with any findings by Werksmans 

during the course of the investigation. 

8. 3 That POPO SIMON MOLEFE be and is hereby 

authorised to take all steps and do all things 

necessary with regards to the proceedings referred to 

in paragraph 1 and 2 above including the signing of 

all documents and deposing to affidavits in regard 

thereto, and insofar as he has done so before the 
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adoption of these resolutions, such action/ s be and is 

I are hereby ratified. 

8.4 That Werksman Attorneys of 155-Sth Street, Sandown, 

Sandton be appointed as PRASA 's attorneys in regard 

to the proceedings ref erred to in paragraphs 1 and 2 

above". 

6.5 The resolution followed on complaints filed with the South African 

Police Services (the SAPS) regarding the 37 complaints initially 

made to the Public Protector, including complaints of criminal 

conduct regarding the award of the two mentioned tenders and 

conduct surrounding their execution. 

6.6 From an early stage, the SAPS referred the complaints to the DPCI 

for investigation as these complaints fell within its constitutional 

and statutory mandate. The founding affidavit is replete with 

complaints regarding the dilatory and alleged lackadaisical and 

unorganized fashion in which the investigation has been handled 

smce. 

6. 7 The relief claimed in the main application is the following: 

(a) Declarations that the DPCI has failed reasonably to conduct 

and / or continue to finality the PRASA / Siyangena and 

Swifambo investigations; 

(b) A declaration that the DPCI has failed reasonably to conduct 

and co-ordinate the investigations co-operatively with the 

NP A to enable the effective utilization of asset protection 
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procedures provided for m the Prevention of Organised 

Crime Act 121 of 1998; 

( c) An order directing the DPCI to take such steps as are 

necessary to finalise its investigations in respect of the 

related complaints by taking inter alia the steps set out in 

prayers 5.1 to 5.5 of the notice of motion; 

( d) An order directing the DPCI to finalise its investigations 

within 30 days or such other time as may be determined by 

the Court or directing the Head of the DPCI to request the 

NP A to lead the investigations in terms of section 28(2) of 

the National Prosecution Authority Act 32 of 1998; 

(e) Various relief aimed at preserving the confidentiality of 

certain evidence before the Court and to ensure that a 

financial analysis conducted in respect of the Swifambo 

matter be placed before the Court under an appropriate 

confidentiality regime; 

(f) An order directing the DPCI to supply the NPA with the 

financial analysis. 

6.8 It is in this context that the DPCI's attack in terms of Rule 7 must 

be considered. 

[7] Uniform Rule 7 

The relevant portions of Uniform Rule 7 provide as follows: 

"Power of Attorney 

1..0( 
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... the authority of anyone acting on behalf of a party may, within 1 0 days 

after it has come to the notice of a party that such person is so acting, or 

with the leave of the court on good cause shown at any time before 

judgment, be disputed, where after such person may no longer act unless 

he satisfied the court that he is authorised so to act, and to enable him to 

do so the court may postpone the hearing of the action or application ... 

(4)Every power of attorney filed by an attorney shall be signed by or on 

behalf of the party giving it, and shall otherwise be duly executed 

according to law; provided that were a power of attorney is signed on 

behalf of the party giving it, proof of authority to sign on behalf of such 

party shall be produced to the registrar who shall note that fact on the 

said power ... " 

[8] Authority to Act 

8.1 It is clear from the wording of the rule that it is primarily designed 

to ascertain whether the attorney acting for a party has the 

necessary mandate or power of attorney to represent the specific 

party or client. 

8.2 Based on the wide wording of Rule 7(1), it is also often used to 

dispute the authority of anyone alleging that the proceedings have 

been authorised by a party, particularly in the instance of corporate 

or other legal entities. 

8.3 The best evidence that proceedings have been authorised by a 

corporate entity is customarily the production of a resolution of the 

board of such an entity to this effect, introduced by an official of 

the entity. It is usual and desirable for such a resolution, if it exists, 

to be annexed and proven by the founding affidavits in motion 
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proceedings but such method of proof is not essential in every case. 

In each case, the court must decide whether sufficient evidence has 

been placed before it to warrant the conclusion that it is indeed the 

applicant that is litigating and not some unauthorized person 

purportedly acting on its behalf. Mall (Cape) (Pty) Ltd v Merino 

Ko-operasie Bpk 1957 (2) SA 347 (C) quoted with approval in 

Poolquip Industries (Pty) Ltd v Griffin 1978 (4) 357 (WLD) with 

reference to a string of similar judgments at 386 F-H. 

8.4 One should also be mindful of the fact that "the deponent to an 

affidavit in motion proceedings need not be authorised by the party 

concerned to depose to the affidavit'. Rather "it is the institution 

of the proceedings and the prosecution thereof which must be 

authorised'. Ganes and Another v Telecom Namibia Ltd 2004 (3) 

SA 615 (SCA). Once the proceedings have been authorised on 

behalf of a party, it is unnecessary that a witness should 

additionally be authorised. Eskom v Soweto City Council 1992 (2) 

SA 703 (W). 

8.5 It is a question of fact whether the evidence tendered on the issue 

of authority is sufficient to establish whether it is in fact the 

applicant litigating. 

8.6 "The manner in which the authority is challenged is also relevant 

to the ldnd of evidence that would be required to satisfy a court as 

to the existence of authority" : Tzaneen Local Transitional Council 

v Louw et Uxor 1996 (2) SA 860 (T) at 863B-C and Tattersall and 

Another v Nedcor Bank Ltd 1995 (3) SA 222 (A) at 228F - 229D. 

20'2 
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[9] I am of the view that the issue of whether the present proceedings are in 

fact those of PRASA and whether they have been duly launched is of far greater 

importance than the issues of whether the Rule 7 notice was delivered in time 

and, if not, whether "good cause" has been established for the granting of 

condonation and, if not, whether the notice should be set aside as an irregular 

step or not. Determination of the issue of authority would also be dispositive of 

these other questions, including that of intervention of OUT A. 

[1 O] The Rule 7 notice 

10.1 The "manner" in which PRASA's authority was challenged has 

been formulated as follows in the DPCI's notice in terms of Rule 7: 

"The deponent to the founding affidavit, Dr Popo Simon Molefe, 

does not allege that he has been authorised by the Board of 

P RASA, the applicant herein, to launch this application. 

The applicant is a juristic person, a state owned entity with legal 

personality established in terms of section 22(1) of the Legal 

Succession to the South African Transport Services Act No 9 of 

1989 and it has a Board of Control in which authority to manage 

PRASA vests. 

As a result, the Board's resolution authorizing the launching of this 

application is a sine qua non for the launching of the application. 

The absence of the Board's resolution is fatal to this application. 

Wherefore the First Respondent hereby calls upon the applicant to 

produce a Board resolution which authorises the deponent to the 
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founding affidavit to launch this application and to depose to an 

affidavit on behalf of the applicant .. . " 

10.2 The consequences to be achieved by this notice has been stated on 

behalf of the DPCI in heads of argument filed on its behalf to be 

that "should this application (the Rule 7 attack) be granted, there 

will be no prejudice to PRASA as at this stage a new Board has 

been appointed and they can go back and rectify this irregularity 

and bring back the case and all their rights will remain intacf'. 

10.3 The aforesaid submission was premised on the fact, as stated by the 

State Attorney in his affidavit delivered in support of the DPCI's 

application for condonation, that " ... it was also raised by client in 

that consultation [of JO July 2017] that it has learned through the 

media that the PRASA Board did not quorate (sic) at the time when 

Dr Molefe deposed to the founding affidavit and launching (sic) the 

application. Senior counsel undertook to consider the issue. It 

was on the strength of this revelation and failure by Dr Molefe to 

allege in the founding affidavit that he was duly authorised which 

strengthened the suspicion that indeed Dr Molefe did not have 

authority to institute the application. The Rule 7 notice was 

delivered on this basis". 

10.4 So far the grburuis for disputing the authority of the PRASA 

proceedings and the manner in which it has been raised. 

[11] Evaluation 

11.1 To start off with, the attack on the alleged lack of authority to 

depose to an affidavit is unfounded and misplaced and has 

determinatively been dealt with by the Supreme Court of Appeal in 

(j. 
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Gane's case mentioned in paragraph 8.4 above. No such authority 

to depose is necessary. Insofar as it may have been, it has in any 

event been granted by the Board. 

11.2 The allegation that a Board of Control resolution is a sine qua non 

for the launching of legal proceedings is also factually incorrect. 

The PRASA Board of Control has, as it is empowered to do in 

terms of section 24 (5) of its enabling statute mentioned in the Rule 

7 notice, delegated the authority to institute proceedings to an 

employee. In the affidavit delivered by PRASA in support of its 

counter-application and in opposition to the DPCI's condonation 

application, its Group Executive: Legal, Risk and Compliance (also 

known as Head of Legal) produced such a "delegations document" 

which clearly indicate that the power to institute legal proceedings 

and to appoint attorneys and counsel to act on behalf of PRASA 

has been delegated to the said deponent as the responsible person 

and that the accountability responsibility has been delegated to the 

Group CEO. 

11.3 In response to the Rule 7 notice, PRASA's attorney have 

forwarded a power of attorney signed by the Head of Legal and the 

Group CEO of PRASA, reading as follows: 

"... in our respective capacities as Acting Group Chief Executive 

Officer and Group Executive: Legal, Risk and Compliance of the 

Passenger Rail Agency of South Africa ("PRASA ") and as the 

accountable and responsible person authorised to (a) institute 

legal proceedings on behalf of PRASA and (b) appoint attorneys 

and counsel to act on behalf of PRASA as prescribed in PRASA 's 
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Delegation of Authority (a copy of which is attached) hereby 

certify that, in our aforesaid capacities, we have duly: 

1. Authorised the institution of the above proceedings and 

2. Nominated, constituted and appointed Werksmans ... to act 

for PRASA, to launch and prosecute the proceedings .. . 

To the extent necessary we hereby ratify, allow and confirm any 

and all actions already taken by virtue of this Power of Attorney". 

11.4 As already indicated, all though this Power of Attorney was 

furnished to the state attorney on 14 July 2017, the DPCI was not 

satisfied with it and proceeded with its dispute of authority, 

alleging that the power of attorney was "fatally defective" as it was 

"inconceivable" that subordinate employees can authorise their 

employer to institute legal proceedings. No attack was however 

made on the delegation referred to above itself nor on its validity. 

A proper power of attorney to institute proceedings was therefore 

furnished by the duly delegated PRASA employee. It follows that 

this attack is without foundation. 

11.5 In addition to the above, PRASA furnished the State Attorney with 

a copy of the Affidavit of Dr Molefe referred to in paragraph 6.4 

above on 2 August 2017 and separately served and filed the 

affidavit together with the confirmation affidavits of four other 

Board members on 7 August 201 7. 

11.6 In the DPCI's application for condonation launched the next day, 8 

August 2017, not a word was said about Dr Molefe's affidavit nor 
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about the resolution of 21 September 2015. Still not a word was 

said by the DPCI about this after the delivery of the affidavit 

opposing its condonation application and supporting PRASA's 

counter application, to which the affidavit of Dr Molefe and that of 

the other Board members were again attached. In addition, it was 

common cause during argument of the matter that at 21 September 

2015 the PRASA Board of Control was quorate. 

11. 7 Counsel for the DPCI, although conceding that PRASA' s Board 

retained the power to authorise the institution of legal proceedings 

itself despite the delegation of similar power to its Head of Legal, 

attacked the Board resolution relied on by Dr Molefe, not on the 

basis that it had not been properly minuted, but on the basis that it 

and the Power of Attorney referred to in paragraph 11.3 above are 

mutually exclusive and mutually destructive. 

11.8 I cannot agree. Clearly the Board Resolution is blanket in nature, 

particularly viewed in the context in which it was taken as set out 

in paragraph 6 above. The exercise of the delegated power 

reflected in the Power of Attorney was additional and incidental 

thereto but relating to these specific proceedings. The two powers 

and the exercise thereof are clearly complimentary to and not 

destructive of each other. 

11.9 In view of the uncontested evidence of Dr Molefe, not only has it 

been established to the satisfaction of the court that the present 

proceedings are indeed those of PRASA and have been duly 

authorised, but that the prosecution of the attack on this authority 

appears to be so without foundation that it was unreasonable. 
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11.10 Insofar as it may not yet be apparent, I find that the present 

proceedings have been duly authorised by PRASA. 

11.11 In view of the above finding, I need not make any separate finding 

in respect of the condonation application or the Rule 30 

proceedings except insofar as costs are concerned. It also follows 

that, once the issue of PRASA's authority is disposed of, there is no 

further bar or hurdle, insofar as there may have been, for the 

delivery of the DPCI's answering affidavit in the main application. 

[12] OUTA's intervention 

OUTA submitted, both in the affidavit filed in support of its intervention and in 

argument, that it was entitled to join in the main application as it seeks the same 

relief as PRASA and on the same facts and for substantially the same reasons. 

It further claimed to act in the public interest and that its joinder would be 

manifestly convenient and in the public interest. PRASA did not object to this 

proposed intervention and the only opposition proffered by the DPCI was that 

mentioned in paragraph 4.12 above. It conceded that, should the issue of 

authority be decided in PRASA's favour, as it now had, that it would not object 

to OUTA 's joinder. With reliance on, inter alia, Shapiro v SA Recording Rights 

Association Ltd (Galeta intervening) 2008 (4) SA 145 (W), I am satisfied that 

OUTA has made out a sufficient case to warrant its intervention in the main 

application. It has also indicated that, should leave to intervene be granted, it is 

in a position to deliver its founding affidavit as co-applicant immediately and, 

as the grounds relied therein are substantially the same as those relied on by 

PRASA, lastmentioned of which the DPCI (and the NPA) had been aware of for 

almost a year, it should not present the respondents with any difficulty in 

delivering their answering affidavits thereto promptly. 
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[13] The hearing of the main application 

I have been advised by the parties that the review application in respect of the 

review of one of the tenders forming the subject matter of the main application 

has been set down for hearing in the Third Court in this Division at the end of 

June 2018. PRASA would have preferred to have the main application heard 

simultaneously therewith but the permutations pertaining to this and the 

exchange of further papers subsequent to the filing of the answering affidavit by 

the DPCI will have to be taken up by the parties with the Deputy Judge 

President, with whom they had already had meetings in this regard. Suffice it to 

say that in the counter application an order for delivery of the answering 

affidavit in the main application by the DPCI within five days was claimed. 

There was no objection raised to this proposed time period. 

[14] Costs 

14.1 As indicated earlier in this judgment, it is to be deplored that 

organs of state engage in interlocutory skirmishes with each other 

whilst the main battle is raging around them and they, by their 

conduct delay any meaningful engagement therein. 

14.2 The delay caused by the dispute of one organ of state of the 

authority by another organ of state for a mandamus to have 

criminal investigations expedited or concluded has exceeded nine 

months if calculated from the delivery of the Rule 7 notice and 

only slightly shorter if calculated from the day of the furnishing of 

the affidavit of Dr Molefe wherein the Board of Control resolution 

to initiate proceeding had been detailed. These delays could have 

been avoided and the manner in which the authority had been 

challenged was, as already indicated, inappropriate. 
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14.3 Not only did this delay prejudice progress in the finality if the 

investigation or at least the consideration of the public interest 

issues raised in the main application but huge additional costs were 

incurred. 

14.4 The DPCI alleged that it would suffer prejudice if the mam 

application is not dismissed due to a lack of authority but 

demonstrated no such prejudice. Surprisingly it further argued that 

"the only possible prejudice (which is denied) [that PRASA would 

suffer J should the relief be granted, is the delay in the adjudication 

of the claim". This, to my mind, constitute an irresponsible and 

wasteful type of litigation by an organ of State. 

14.5 In addition, the prosecution of the challenge to PRASA's authority 

is in my view and in the circumstances of this matter and its 

context, unreasonable to the extent that it warrants a punitive costs 

order. The same applies to the opposition to OUTA's application 

for intervention. 

14.6 Both PRASA and the DPCI had agreed or conceded that whatever 

costs order be made, the costs of three counsel would be warranted. 

[15] Order 

1. Paragraph 2 of the counter-application by PRASA is granted to the 

effect that: 

1.1 It is declared that the main application is duly authorised; 

1.2 The DPCI is directed to deliver its answering affidavit to the 

main application, if any, within five days from date of this order. 

210 
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2. OUTA is granted leave to intervene in the main application as co­

applicant and is directed to deliver its founding affidavit forthwith. 

3. OUTA's costs of its application for intervention shall be costs in the 

main application. 

4. The DPCI is ordered to pay OUTA' s costs occasioned by the 

opposition to OUT A's application for intervention. 

5. The DPCI is ordered to pay PRASA's costs of the interlocutory 

applications, including the costs of the condonation application and 

PRASA's counter application, on the scale as between attorney and 

client, including the costs of three counsel where employed. 

Date ofHearing: 30 April 2018 

Judgment delivered: 4 May 2018 

NDAVIS 
Judge of the High Court 
Gauteng Division, Pretoria 

2. \ \ 
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IN THE H•GH COURT OF SOUTH AFRICA 

GAUTENG DMSJON, PRETOfUA 

"FA9" 

CASE NO: 3Ql1/17 

In ttie matter between: 

PASSENGE~ RAIL AGENCY OF SOU1H AfRJCA 

DIRECTORA 'TE FOR PRIORITY CRIMES 
INVESTIGATION 

N~TIONAL PROSBCUTING AUTHORITY 

First Respondent 

Second Respondent 

FIRST RESPONDENT'S ANSWERING AFFIDAVIT 

I, the anderaJgned, 

ALFRED DENNIS REGINALD KHANA 

da hereby make oath and say that 

INTRODUCTION 

, . I atn an adutt male person With the rank of Major General emJ)loyect ~ 

by the south African Poll~ Services (SAPrlderiha Oirectarate for 

0 ~~ c~ 
... 
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PrJortty Crimea Investigations (hereinafter referred to as ("DPC1')). I 

8X8CUte my duties as the component head of Serious Commarcial 

Crfmes Investigations a camponent which investJgates sanaus 

comrneroial crimes witftin DPCL 

The D~CI Is currently condtictir,g e criminal investigation into the 

tenders Which were awarded by Pa.Menger Rail Agency of South 

Afrie:a (0PRASA") to Siyangena and SWJfambo, Tl'Jne inV88tfg~ 

are QtJtTently 00nduoted by the Serfous Eeol'\Qmi0 Offencea Unit 

(~OUja), a untt which reverts under the component to Which I am 

the head as alluded to sbo"8. 

Brfgadier Reginald Mrneli Makirtyane ("Mal<lnyane") i$ cwtently· 1he 

head of this unit When these criminal mvestigatlons startadl 

Ueutenant General Bemning Ntlemeza f NtJemeza") was the National 

Head of ma OPCI until when hia eppofntment was set aside by the 

High CotJrt. Lieutenant General Yoliaws Matakata ("Matakata·) fs 

currently actiig In the ~itlon of Natlonal Head of OPGI. 

~. I am duly authmi&ed to depose to this answering affidavit en behalf of 

the first raspondarrt. The confirmatary affidavit of Ueutenant-Gem,ral J..)-1 
Matakata is tD this effect annexed ma~ed •AKi t1 . 
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S, I cor,firm that the allegations con~ned in thin answering affldavtt fall 

within my paraonal k11owledge and wt,ere certain fa.ctn which I depose 

to faU oumide cf my knowledge, I have accordingly attachoo 

confim,atOJy affidavrt& to tt\af effed_ The contents of this affidavit are 

therefore bath true and oorTeCI: unleSll tne oontrary appears cl&alfy 

from ths contaxt.. 

9, To ihla effect, I attach alao the supporting and/or confi111ratory 

affldavif.s of Brigadier Maklnyana and Colonel Megobasha Which are 

annexed herein marked Annexures 0AK2" and ~AJO" reapeoti\iely. 

1. Insofar as l make submiaslons of legal natu~ I do so on Ute advice­

of the legal representatives of the first respondent Whlch t recejvecf 

during the oonaultation in prep~ration of 1his anawer1ng affidavit and I 

am adviaad that further legal aubrnlaafona will be mads durfng the 

hearing of this matter. 

a. I have read tt,e t1otice Of motion and the toundlng affidavit of Dr. Popa 

Simon Molett, ("Dr. Molefeu} togettter with annexur• thereto1 and 

enswer to the allegations 1hemin contained as I do In this affida\Jit. MY 

failuf$ to answer to a specffi~ allegation f n the founding affidal.Jit and 

<3--
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same but .atmuld be construed as denied unless tfle cor:,text point& to 

the contrary. A Rule 7 notice, challenging the deponent to l)roduce a 

Resolution of the Board af control of PRASA has since been ftJed on 

grounds that Dr Molefe does not have authority to laund, the 0unmt 

proceedings on behalf of PRASA. lb date no Board resolution ha1 

been produced by tt,a deponent. In the .absence of 1he Board 

resolution, tbls appfication shouJd be dismissed. 

9. The interlocutory application on this point of authority was sat down 

by the Deputy Judge President for 30 April 2018. Oavis J heard ihet 

eppJ~cation and found in favour C1f PRASA. A copy of the jUdgmenf Is 

annexed marked •A•. I submit that Davia J ened in finding that the 

proceedirtga. are authorised. 

10, The Court t,eartng the main appUcation is not bound by Davl& J 

Judgment. It Is interlocutory and not appealable en its own. If It Is 

binding on the review Court. then DPCI will appeal against ff at the 

finausation of tf'le main application when Judgment Is delivered on the 

main applicallon particularly lf tfte judgment may require to be taken 

on appeal. Slit I am advised 1het Davia J's judgmerrt is not final and 

not illdepelldently appaaleble Ill 1hls !!lage. j_J.- / 
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PRELIMINARY ISSUES 

11. Toe pr~limlnary isaue at hand is the euttiorlty of the dapOnent to 

launch these proceedings on behalf of PR.ASA. It ls a legal issue 

which is dispo&ffive of tt,ia rnetter. In 1he deli'very of the Rule. 7 notice, 

a latter was addressed to Werk.Bmans Attorneys, by 'the office of the 

State Attomay questionrng the authority of Dr Mclefe ta launch the 

apPlication on behatf cf P RASA. A copy of fhe !attar ia ·attached 

marked •• Ak4". 

12. Warksmens responded to the letter. A c::0py of the response ia 

attached marked ,,.AKr, ft is dear ftom the response 1hat no auch 

Board resolulicm exists authorising Or M0lel'e to launch tt,eae 

proceedings on behalf of PRASA. In fact no such authority exist&. A. 

reply ta We(ksmans kttter by the State Attorney ia attached marked 

cAKe:i. Jn fact, to compound Dr Molefe'a problems of laclcof authorfly. 

Wetk!mans attached a paWer of attorney which purport& ix> be 

authorlslng Werksman■ 10 act an !left.elf of PRASA, n Issue 

e:ompfetely trtelevant to Or Molefe's authority. 

13.. A copy of such ~urported oower cf attt>mey is attached marked 

• AK7". Tne fact 0f ~ matter is that Or Molafe does not nave 

8-

1.\1 
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auft10rtty to Jsunah these proceedings on. behalf of PRASA. The 

power of attcmey signed by the acting Group CEO of PRASA does 

not eutllorise hfm to dos~ neither does it pll"pOrl:8 to de so. Da\'is J, 

i& oorrectly relle~ on the aay so of Dr Molefe in his affidavit that Ila 

waa authorised by a Board resolution of 201 s. whlct, he could rtot 

attach. Legal argument wfll be praent~ to Court when the moln 

appncation Is heard. 

THE. NATURE OF THE APPLICATION 

14, Thia it an extra-<>rctrnary appllc.atlon as e\liderioed by a long nottce of 

motion With prayers Whlct, are extra•orclinaruy intrustve on 111e powers 

of tne OPCI. The effeCt Of the prayers sought i, thatt tt'lis Court should 

order OPCI to conduct these two criminal investiga11011s in a particular 

way or in a way that ia sought and desited by the applicant or to say 

tt,e least !rt a manner that is described by the deponent Such an 

order if granted, will be ovetly intrusive and offending on the weU­

estabUshed doctrine of &eparation of powers. 

15- On the fact8 as it WiU be .shown below, it is net the CPCI Which delay 

the investigation. II i.B PRASA which delay the imteStlgalian. It seems .f_J 
as \f PRASA has taken a pQsture, that the DPOL cr.irninal ihveMtgation 

~ z.~ 
~ 
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ahould be stage managed. What I mean iB tt,at the invaattgatton 

should be controlled and managed by PRASA It ia PRASA officiaJa 

Who should decide who DPCI investigators should brand as a wttness 

and Who It ahould brand as a suspect. 

15, It It unhearu of that a complainant, ~o ha& a dlrect intereat In me 

outcome of the investigation la the cne wt,0 ls c:cntrolling and 

managing the Investigation. In fa~ WhHat PRASA ia the 'tOmplaint 

through the statement of Mr Mamabolo, H la not ccrraet that 8V8ry 

employee cf PRASA should be classified as a comprainant and 

therefore a potential witness. PRASA employa thol.lsamfe ct 

emi,loy~es. Within PRASA itself, 1here are employees Who are 

suspects to the crimes committed as soma 0cet..1PY very senior 

positions and are still employed by PRASA. others are no l0n9er 

employed by PRASA. 

,1 Thia is a comple)( investigation Which la multJ..dimensianal. It would be 

wrong for PR.ASA senfor officials as they seek to do be allowed to 

dJetate lo DCPI investigators as to who OPCt in1188tigators should 

1nten11ew and who not to interview. 

2\ 9 

V-
18. in lac;t PRASA ha$ insisted lt,at DPCI should not i~nd takg. fV\....-

Qr--
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statements ftcrn PAASA amployeBS without tha pre!enc:e of Martha 

Ngoye and Fania Dingiswayo. Dr Mclefa had in fa~ Issued a 

statement or email the affect of jt waa tl'lst PRASA employees .should 

not cooperate with the tnvestigation. Since then, C?C1 investlgatol'$ 

has recelved no coop_eration·from PRASA. 

19, Appojntmenta arranged were cancelled wflly-nllly without vruid 

e~lanations, documents requested were not forthcoming. PRASA 

wanted Werksmans to be involved when potenHal witnessaa are 

interviewed and wanted PAASA to be the one taking down Witness 

statements and submit to the CPCI. If that were to be allowed, rt 

would certainly compromise the investigation and Its 1mpart1all1 

opening ft up to attack by those Who 'are subsequently charged, 

20. I have no doubt that had PRASA cooperated with 1he investigatiort, it 

would by new flnaHsed with the docket submitted to the CPP for a 

deeieiort. The lack of cooperation from PRASA hsa prompted the 

OPCl to resort to tt,e sectron 205 procedure in order to obtain the 

documents. ltis sad that 1he DPCI hmd to resort to this extra.-oRJlnary 

procedure against the so-called complainant wher, it atiould be 

receiving maximum cooperation from the cooperetiaft and not 

o~ative behaviour. A copy of the section 205 epplleation is 

~ 

2..2.0 



attm:hed to ttie confidential affidavit of Cofonet Msgobosha. 

2-1 The statutory schema wtilch regulates the OPCI In Chapter 6A of the 

South African Polle:& Sen1lca ht 88 of 1995 ("the SAPS A«), read 

together with the Constitutional Court judgment ot H81/en Staman 

Foundation vs The President of the Rapublia of South AftfrJa and 

others re~I that the DPCf Is both structurally and operatlo~lly 

independent. tt (s required by statuta to decide on whieh matter, it 

regards as priority matters which require investigation by DPCI and its 

decision In that regard Is finaL Not even the National COmmJssioner af 

Police can override the decision of 1ha National Head Of 1ht DPCI an 

Whether a matter that require Investigation is a ptiotjt\l crime matter or 

not. 

Once the DPCI has designated a priority crimes matter requi~ng an 

investigation by the DPCL. Jt Is then required to Investigate ttte malf..er 

independentty and Impartially. without undue Influence fmm anycne, 

Not only must It be independent and Impartial, but n must be seen to 

be fndependent and Impartial. 

12 \ 

(}, { 

23. The DPCI must al6o preserve the Integrity of the invastigatlon but· ~ 

en8Uting that sensitive imormatlort ls kept at an tlmeb oonfidential In 



order not to compromise tt,e investigation and Jeopardising ths -saf1dy 

of p_otential wttr,mu~es. tt must guarantee the integrity of 1he 

Investigation by ensuring ihat evidence is procured in a laWful manner 

and can withstand legal acrutiny in a Court of law oi,oe e c{~5i0n to 

prosecute is takan by the National Prosecuting Authortty ("NPA1-

24. The applicant also .eeks declaratory orde111 tt,:,m 1his Court sueh 

declaratocy orders as sought by the applicant 8Jl! undaslrat!le in 1tle. 

circumstances. They also amount to a mere ecadamlo axerci$e. 

Be6idea. ihle Court retains a dlscretloo whether to grant a declaratory 

order or not. The discretion is exercised iudiciou11y taking lnt0 

aooount all reJevant factors. This is a classic case \\'hare thie Court 

should decline to grant such an order even if it firieb that it. i& 

competent in the circumstances to make such an order, 

26, A de0laratory order, ln the manner sought by 1he applicant WIii rtot 

auger well for the IStructural and operational lndependanca of the 

DPCI and should therefOre not be granted. A prayer which aaeks to 

compel DPCI to appoint Horwath Forensic undermines the authority 

and fm_partiaity cf the DPCI fn tta conduct of the li'westigatitm. 

2EL Such an order should not be .granted undar any circumstance. The 

Q_ 

7_22 
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DPOI Wiahes to fnvestigate theae matter iml)ar11ally and 

independentfy wtthout it being peroeiVed ta be unduly influeneecl or 

siding wlth other Interested ~ersor,g or partie& to these iJ'IYeSUgatforn.. 

To the extent that it is alleged or insinuated that OPCt does not ha'le 

capacity to conduct investigattot'ls ct ttiesa magnlt,Jde, such 

allegations are baseless and false. 

21. The NPA1s affice of Speclallsed Commerctal Crimea Llrm has 

aMigned two gliiding prosecutors to these investigations es it is 

normalty the practice tn these types of matters. There is constant 

interaetion t>etween the prosecutors and the lnvestlgatian team of the 

DPCI. DPCI ha$ sutficient human resource and ca~t:iility t0 souroe 

retevar,t infQrmatlon such as bank statements and cell ~ne reoords, 

offsl'lore Investments and any ottier relevant Information tnrtiUgh 

section 205 wbpoena$ and it is cumtntfy, wtthcut reveaUng details 

ensunng that sueh 1nrorm;r11on ;s pmeured. 

The applicant has submitted more tt,an 1 S arch lever fiJes to !tie DPCJ 

consisting of the reView applications of SWifambo and Siysr,gena 

which were pending before the High Court. The OPCI has received 

213 

swom S1m.emeota from tha complalnant. Mr MamebClfo and other .f.J; 
ml1118d document& aa well 111 draft pralimina,y forrrts f~ fVl--, 

~ 
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Horwath Fof8nslo-. TI't6 DPCI inve&tlgatlon team have oonsrdet"tld 

these-documents for further leads and can oult8ntfy n0t reveal further 

detaffs for fear of Jeopardising the criminal invesfigation. The DPCI 

eontinues te> engage wlth the NPA's SCCU o.n an ongoing basis with 

the view t0 nnafising the investigation and submH.ting 1he docket to the 

NPA. for a ~ision. Once the docket ie &ubrnltted to ttie NPA for -a 

decision on whether er not 'to prosecute. and whether th& NPA S'till 

requireli th• DPCI to conduct furttlar Investigation on specified 

aapetb or obtain further &tatamems from epacffied persons in order 

to tie the loose ends. 

29. It is therefore a fatl.eey that the DPCI did not investigate these matters 

with sUfficient degree of aptitude and ~Htgence, The 0PCI has 

lnvastigated thete matters Wi1t1 the ctegree gf urgency, and 

senausness taking into account th8 massive amount of money 

invcfved. The DPCI cannot revaal further detalls. Aa pointed out 

aboVe, the DPCI has now even r9sorted to 1h .. section 205 to obtain 

dooUmer,u;. 
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O~VIEW OF TME FIRST RESPONDENT'S OPP081TION TO 

THIS APPLICATION 

30. The applicant's application is lll~ncelved and legally untenable end 

the first respandent opposes the relief sought by the applicant en tt'la 

grounds set out above and herein below. 

3,_ The primary rellef aought by the appllcant In 1hi1 application Is a 

declaration that the first respondent has faired to conduct the 

Investigations Into Slysngene and Swifsmbo reasonably and tt,ey 

sought declaration in partfcufar that Howarth Forensic SA (pty) 

Limited be appointed to conduct a financial analysis In ,aspect at 

PRASA and Siyangena investigations which -are currently- being 

investigated by the DPCI. 

S2. Then, fs clearty no legal basis for this '8lief which i& sought by the 

:appllcanl ~ a matter of law, the lnvestlgatiOn of aH commercial 

crimes in temis of Chapter 8A of the SAPS Act vest wtth the DPCI. 

Df>CI can at its own discretion, and based on its awn needs analysis 

engage the services of a person or entlty to assist With the 

Investigation 

22s 

33. tn te!TIIS Of seclian 17B l)f Chaptsf 0A 01' Ille ~ 111e sofa ~ 
\f / &tV'-
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purpose of ,tie CPCJ Is to prevent, combat and investigate national 

pliortty mfences In particular serious organised, serious commen:ial 

Clime and seriol.il 00t11Jption. 

34> When OPCJ decides to source the services cf a servlca pro\fider ta 

perform a particuJar function in the investigation, it ensullJs that the 

lntegrlty of the Investigation is not compromised. Horwath f0renalc 

has rendered services on bahatf of ~RASA for purposes of PRASA'a 

own lotemal investigation. PRASA has through tile crtmmal complaint 

lodged by Mamabolo the complainant engagEkt With PRASA. PRASA 

as the complainant has taken such keen intel'f!St in the inveatigation 

to the extent that tts conduct ~ounb to its Oesln, to control and 

dfrect the tnvaatlgetiofl, inOIUding, deeieting fOr the DPCI who to 

lnteNlew, take sown statements from, ·and VJho to conduct flnancial 

anafys1s on behalf Of the □PCJ. This hes gone to a atage 'Wh8fe 

PRASA sought to prevent DPCI trc,m inteNiewing officlala within 

PAASA withoUt PRAS~s permission, 

Jn fact PRAS,A:s view is that it should take statements from PRASA 

offiolsls and handover to tha DPCt insteed at O?Cf taking atatements 

lnaeperufentty ftom potentlal WitneMea. 

-

2.20 
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38. PRA~s ca,ductamaunta to ncrthrr,g other ihan fhe deairs to control 

end direct the investigation, something the DPCl cannot accede to_ 

and should not be seen to be acquiescing t.o.. In a1& m1.1oh ~ tha DPCI 

takes no iSsua wltt, the oomplainanfs pn>activeness In compiling the 

evkte-nce and even a&sistlng with the inveati,gatior,, such ssslat:anc:e 

&hourd be at the behest of the DPCI and not the other way round and 

should not be perceiVed as undve infl1.1ence by the compllant In the 

conduct a1 the investigation. 

As I have stated above, these investigations are conduc;ted at 1he 

most highest level within the DPCt ar,d the NPA't SCC\J, The 

r nv.stigations are at an advanced stage and the DPCI cannat rfall 

having the irwestlgattoos compromjsed. Sen&itiVS infoM'!atkm should 

be preserved In o1tter instances also oonoealed from t"e complainant 

fot fear ot umecusary axpo&Ufe amt leakages. 

BACKGROUND 

SS. I deem It necessary to deal with the backgrolSld Whlch has led to this. 

appli~or, Qefore r reply to each alle.gat1an contained In ·Iha founding 

affidavjt. 

~ 
39. I Wfll deal wtth bottt sryangena and Swifambc cases ~have bee!\ 

V ~ g.t,,1-
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registered at HIii brow poUce station under CAS Numberai 

405/07/2015 and Brooklyn Policestation 278/0912015. 

40. on the atl! of JUiy 201s, a case was reglsterad at Hlllbrow Ponoa 

station by PhUemcr, Makgetlela Mamabolo (-Ur Mamabolo"), 

•1. In his statement Mr Mamabolo made a number af allegatior,1 v.t,ich 

lmpliaata a number of people who were part of aenicr management 

within PAASA. The allegations contained In the statsment fBl\Ue fml'n 

fraud to mal-admlnistration, irregular expenditure and corruption. 

Hf& statement appeW11 as Annexura "C~1" annexed to the 

confidential affidavit. The afatament contains unsubstantiated 

allegsti'ons against varioua individuals who are mentioned In 1he 

statement. 

43. Eaoh Of the 23 paragraph& in hl:s ~tatement ~nfaina different 

allegatians of t:rfmes allegedly committsd within PRASA and a list of 

suspacts who, are alleged to hava committed 1hese aimes. 

There ca no date on which 'these enmes are alleged to have baen )U 

committed neither are there times nor pfaoes. soma of the tenders 

that he allegec.t have been awarded are even beYond t~owers. of 

V $, fVl__, 
~ 
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tha Gm□p Elcecutive Officer (GOEO} of PRASA. It la 0111)' the Boa~ 

whlch has powers BB the GCE.O has the power 10 award tenders 

wlilch ara tu.s than R100 milll.on. 

'6. It Is not apparent from the statement whether Mr Mamabolo 

insinuates that the Board acted In cahoot& with tt'Je GCEO in 

awarding th&ae tenders. Toe .statement lacked dataila. a& lndlc::afad 

ilbOV& and it is unsubstantiated. 

48. On 28 September 2015 Mr Mamabolo made ano1tler statemer,t whl0h 

is an extension cf th~ statement of 8 JUJy 2015. Thia .atatement 

implicates at contain& serious allegatlona en 1he awarding of• !ender 

Wnlch has beoome known as Swffllmbo. 

47. The allegations which are contained in this statement range from 

rrregUlat exper,drtl.ll'e In awarding a tender to a company, for example, 

wt,ieh ratsified the infonnatton, accordin~ to Mam.abolo, fn order to 

qualify for tl,e tender. 

It will appear on the statement of Mamatn;ilo that tt,e tsndar was 

229 

evaluated by tt,a Bid E\laluatlon CommittBe. It would appear that the (}_ • 

tender was under the scrutiny of the std Adjudicating Committee as 

per 1ha SuppJy Challi Of PRASA. 
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~ . The value of the tender Which the al)pllt:anl alleges was awarded tt> 

Swifambo can only be awarded by the Board of PRASA in terms of 

lhe Supply r;l-raln management pollcy <>f PAASA and ft is not apparent 

freq, ltle paf'era whether ltwasawarded by oceo or the Board . 

.5-0, Thase are $0"18 cf the lasues 1hat artae fT'Om 1he statement of 

Mamabolo. 

61 On 22 March 2018. Mamabolo deposed to another statement under 

oath& which doee not address the same concem Whictl I have raised 

in my letter dated 29 September 2016 in whic:h Martha Ngoya. f'Splled 

with a letter dated 2! November 2015. In her repfy she is disputing 

,ny atlegatioos which I have mada In my latter dated 29 September 

2016.Tha two letters are attached as annexure "AKI" and ••AK10" 

respectively. 

52.. I 11n1 .ren~y advJsad by the investigating team tlurt on nymetous 

oocasions they have attempted to consult With Mamabolo but PRASA 

maintAiried ihat Mamabolc was not the complainant and therefore all 

eonimunications should be addressed to PRASA Including permlseion ~ 
to Interview Mamabolo f}v,1 

PRABA maintained that communlcaticn she~ addressed ta 

\ ,. ,,_J / _g. fV\.-, 
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Onica Mathe Ngoye ("Ngoye') or 'the Chairperson of the Soard .of 

PRASA. In other lnetanoes Werksmans would lnslat that they should 

be,. present When an Interview is conduoted. In fact PRA~s 

Chairman has intimated that correspondence to PRASA be it lo 

Mamabolo or otherwise should aleo be copied to War1<smana. 

aper does not have any problem with PRASA assisting a"d 

eoo})sra.tin!I with the investigatl0ns r ncludlng pmvidfn; to OPC1 all 

information II believes to be reJevanl fo 1he lnvestfgaticne. 

6&. 0PCJ atso appreciates PRA~s deeire to assist DPCI by making 

pote,,tiaj Witnes.,es a'Vallable to be interviewed by DPCI investigators. 

What 012c1 regards as improper is for PRASA to seek to dictate as to 

wlio DPCI should Sipeak to within PRASA. and to direct DPCI en what 

~ do wttt, the infonnatfon af its disr;,oeal . 

.!G, h I have pointed out thet these tender9 Vt11ich are the subfect: of 

tnese investigations go way beyond the financial delegation of the 

Group CEO, it WoUld be narve fer the DPCI to be diracted by the 

complainant to only constrain its invettigation on the GCEO and 

these other peraona Identified bY Mamabolo in hiS .statements. and not 

l00k at the conduct crf the Board member& who at the relevant timea 

23 I 
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approve<t the award of these tendftrs to Siyangena and to SW-JftmtbO 

and also not.Jookatthe conduc:tof1hose who irrtemalJy adVised eittler 

fii,anciaUy, legally, corporately that tt,e lander be awarded to 

Siyanget"la ~nd SWifambo and th& reasons WhY 1hey advised In Ula 

manner 11"1 whioh they did and what they $1tlod to personally tlenafit 

finsncial!Y or otherwise. 

51. SoJ within PRASA, tne ir,vest;gati'On cannot naivety b& trmited to a few 

people lderrtffied by Mamabolo and PRASA. It should go .beyond that 

and that is preciseJy What the OPCl ie tocusing on, Toe DPCI is a 

highJy spet:iajised ptjorliy c:tfmes investigattVe Unit w.ith highly skilled 

Investigators at many years of experienced 81'\d it is wen aware of 

possibfa machinations in matte1' Jike this With coml)lex web of history 

and rola players. 

5ft These are vary complex investigations which require meticuJaus and 

ln-deptl1 investigation which looks at all avenues Bfld angles snd not 

a st)ort gun approach envisaged by PRASA. 

INTERNAL HANDLING OF THE INVESTIGATIONS 

59. At the time, en these case& wer& opened, tha head of tt,a □?Ct was 
<2_'----

GeneraJ Ntlenieza who ln terms at the DPCI prof.c1,.~spon8ible 

_K ~ g, fV1.-,-
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to allocate to any relevant component of tha □PCt th1; responslbllity to 

lnvesttgate~ 

80, Indeed, e& per the protocol and procedure, he allocated the matter to 

the component of the Serious Commercial Crimes and h• tasked 

Major-General Mosipl Who at ihe time was in tl)(CeSS on tt,e structure 

of 1t1e CPCI, 

B1. NJ wm appear rrom th& records 1hat Majot-General Moslpl ccmblned 

a multi-task team of investigators which included, Inter alia, Colanef 

Komane from the Johannesburg SCCU, Brigadier (at ttio tlm 

Colonel)1 Basi from Serious Fraud Unit and Colonel Moaito .General 

Moaipi Wfio aded as the SJJpurvi10r. 

B2. Before June 2015 General Mosipi was an at:tlng component Head of 

Sertous Commercial Crimea Unit. 

On or out June 2015 I was appojnted a.s Component Head of 

Serious Commercial Crtmea Unit, 1n other words, I was promoted 

from being a Brigadier to a Major General, 'tha same position Which 

General Mosipi was acting on, 

l mJSt manUon 1hat Cotoner Basi waa from the~:, Fraud Unit 

/ $,fYL" 
~ 
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Which qualffled the statement thst I made e811ier that this team waa a 

multl-dlacipl11ary team which was led t,~ General Moslpl. 

65. My appolntmant as Head of Serious Commercial Crimes Unit 

coinQdetf wlh 1he suspension of General Booysen as KwaZulu Natal 

Pro~ncial Head, I was then subsequently deployed to act ss tt,e 

Prcwlncial Head of DPCI in KwaZulu Natal Provlnt:a untif January 

2016. 

66. T'his ,s important because there ere serious yet unsubstantiated 

anegations that the DPCI ha.s ehanged the team of Investigators in 

order t;O tmetrate ttie prog~s cf this c:ase. Tl'lese. allegstiona are 

baaed on unfounded and baseless suspicion which li not supported 

by a Ai ngle sh red of evfdence-, The allegations are cf ear1y false. 

<rt. On or about January 201B I 1t!en retumed from KwaZulu Nata.I to my 

position of Head Component of senoua Commerclal Crime.. 

88. My return from my poaitfon coinalded with General Mosipi'g lateral 

transfer to SAPS since he had become addttional to 1he e1.1rrent 

structure due to my appointment as tfte substantive Head of the 

companenl 

234 
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89, After famlllmsing myself with the mattert I met with General Moeipl, 

for a briefing on the progress in the investigations thus far. 

70 In my own assessment l was not entirely satiBfied with the progresa 

report or the tmefing I receiVed at the time. The irnpte5Si~n· fact. 

Which was of eon0em to me was thet there was no hands on 

approach to the investigations by tMe inv~tigatian team and moat of 

the tninga which feglslatlvely were to be idone by OPCj ss tbe 

investigating unit were lnformally and unofficiaUy done by PRASA 

through eilf1er its attcmeys or service proVicfers appointed by 

PRA~s attorney$ on behalf gf PR.ASA 

71, Thls Included respooSibilitia& such as obtaining documentatlo~, 

whereas only the DPCI is in taw empowered 1firough a section 205 

subpoena to obtain evidence of ceu phOna reeorda_ bank statsmenm 

and the !Ike. 

I remember vividly contacting Brigadier Sasl Who was now heading a 

new unft. Mv discussion with him somewhat confirmed my eonoems 

that the Investigating team had outsourced that which statutorily CPCI 

ls supposed io be doing. Basl had lost touch with. the intim~cy Of the 

lnvestigatfon due to other pre&sing commitments In his new role 

Ve-



73. In View af m,y coneems that not much was accounted fOr Whith Wa& 

attended to by Uie- □PGI investigating team at the time, I decided that 

DPCI 11houlcf asaeJi .it.a rols as the investigative ur,it in tt,ese 

lnvestigatioos and play a hands on approach In order to expedite the 

Investigation and ffnaliAe it Without undue delay. tt is not In the fl'ller88t 

at the OPCI to have an endless investigation, netthar iA ;t: In the 

lntatBst of those $~d of naving commlltad a1met and to the 

compleinanta. 

14. However, the OPCI cannot concefvably put a timeframe of wnen tl'le 

investigation would be finalised especiaUy In an Investigation WtliCl'! IS 

proaecuto11ally.guided. 

75. f then tasked Brigadier Makinyane who la the Head of the Sertcwa 

Economic Offences Unit ("SEOU,.) ea well as Colonel Magobosha 

who are beth wortlng under my supervision to lead the invBStigation 

under my s14>arvision and report to me about the developrnent at the 

matter. 

7ft. I have ~pecifically lnstnJt.ied Brigadier Ma1~yane tc keep a closer 

watch cm the investigation and ito _progress and prO'lide me With 

regular updates. Colonel Magoboshe 11 the le_____ estigator 
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curren1fy. He is a dedicated officer With en unmatched \V8alth of 

lnvestigativEI expetience in priortty crimes investigations. He is a 

meticulou, in~ator WtlO ao far has demonstrated that he is hands 

on and fn ccmplete control of the mvestigation. He ta ln toueh 'with the 

complainant and has arranged Interview meetings with t.ne cotnpnant. 

particularly Mamabolo. 

77 Afthc:nJgh f11a attempts to 1fnallse statements cf other pcrienttal 

witneBSea was met with lack of cooperation from_ PRASA, particrJlarly 

with regard to the provisions of documentatlon to enable t.ttese 

potential witnesses to refresh their memories befora they .siQ.O he 

statement. 

7&. It would be Inappropriate for th• DP.Cl t, permit PRASA 8$ the 

CQMpfainant to play a leading role In 1he conduct of the lnvastigstion. 

Toe OPCI must play a leading role and not th& other way round . 

THE PROGRESS OF THE INVESTIGATIONS 

79. As. I have already stated before ihat ttiere ho been a conflict of 

interest in this maftef where PRASA. wants to l>e a player and -a 

referee al 1he same time, IM\ieh I ~ eYplain aa follows, certaln 

~ -f"'l-
fndlYfduals witt)in PRASA sought these two trweetlgac, be dona 

>--' e---



ebf'\Jptly and be finafised at whatever cost&. On the other hand, DPCI 

ta interested in thoroughly inveatlgatlng these matters. 

80. This conduct by PRASA of wanting to con1ro1 the lt'We$t.lgaticn is 

cfearty botdering gn fnterterence With the powers ves-ted Wfth OPCI 

and ! am tempted to even conelude that 1hia court appfJCatlon is a sign 

of desperation to eonttol 1he lnveetlgation from PRJ\SA. 

81- To me this is ur,ea:eptable as 1he DPCI is an Independent 

investigative directorate which is statutorily tasked with investigating 

and combating crime!l, and PRASA is an organ of State which ehouJd 

be seen to be cooperating with 1ha investigation in an;ter to assist 

OPCI to identify the suapectA and the evidence wilt)in PR.ASA $0 that 

the perpetrators should be brtiught t:O book 

82, Since my decision to assemble the team .and gave It Jr1atching orders 

and ordering It to be In charge of tt,e lnvestlgat1on and impressing 

upon tt to expedite the Investigation and obtain witness statemerrts1 

they have done ao except that the statements remain unsigned due to 

witnesses asking for dDCOments which PRASA had to date rdUsed to 

make available despite repBStsd n,quests from the DP.Cl 

tnvstigators. 



-zr-

63P Basfcslly, the swam statement of Me.mabolo under CAS Number OAS 

405/07/2015 Whlch lmpllr.aies a number of people within PRASA 

draws oonolusions Without supporting facts. What it means is that the 

fnv~stlgators are entitled to quee1ior, Mamabolc further. Whit:ll they 

did. On the Jast occasion Mamabolo was intE:Niewed in the pre&ence 

of the g"1Idlng prosecutor and PRASA's legal representatives and 

regat advlsora. 

84. This will further elicit;. as it did the ne~tty to lnt&rviaw identified 

persons within PRASA end outstde PRASA. This process ls cngoing. 

85. With regard to the oonduct of tfle- investigation ~revioualy as 

.foreshadowed by what t hive said above, I became particular1y 

concemed When I received a letter from one Of the Directors of 

SWifambo who alleged that his bank statenie~ta were In the handa of 

third parties wh-o were investigating hlrn unlawfully. 

as, T was cancemed that the evtdence Ulegally ob1alned may Jeoi:,ardlae 

1he prospects of a suoceasful prosecution at a later stage and it waa 

important that tt,e OPCI should control and be in charge of 1he 

Investigation end ensure that all evidence obtained Is obtained 

lawfully, 
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87. I was then forced to wrt.hdraw the appoll'ltment and mandate of 

Howarth. A copy of the letter dated 27 M8Y 2016 is annexed hereto 

markedAnnexura "AK11" 

88. I must hasten t0 mention that the investigatfcns in -these matters is 

still pending and meetings were scheduled with witnesses and the 

s;JUldlng pro59CIJtor In certain iristancea. 

ea. t tcnow as a matter of fact that 1here have been a number of 

inveatigative meetings Wtilch have been held With both the identlfled 

Witne$$t!S, Mr MamabOlo and also the NPA, tt,e guiding prosecutor 

wtuch he.a been provided by the NPA. 

ao. There has been several interactions between 1he- ittv86tigalive Isam 

and the NPA prosecutors which PRASA ia not privy to and should not 

be prfvy to. There has been dlscusslons regarding the case that took 

place between the lnvsstigati\l'e team and 1he N?A proeecutora which 

PRASA and the public should not be privy to. Ta do eo would bs to 

com_prorruse and jeopardise 1hs investlgatfons. 

91. One of the meeting was held on 3 July 2017 and further meetings 

were planned to take place e& part of the investigation&. 
I ') 0~ 

2.1.\-0 
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9~ Further, r lcnaW aa a matter af fact that an investigation plan hea t,eeq 

approved as well as the case plan has been completed .by the NPA. 

Aa the matter currendy stands, we are wafflng for dlr8Ctions fn>m the 

NPA. TI1ersfore the aUegatlon that iha DPC1 doaa not haw en 

investigation plan Is not 1rue. The updated lnvestigation plan wm be 

attached to tt,e confidential affidavit of Colen~ Magobosha. 

93. Tha lnvestfgetlon plan cannot tJe thared with PRASA and th& publlc. 

T0 do ao is to defeat tt\e very purpoae of an impartlat. Investigation. 

The in\JeStigation plan Is a ccnfldential document agreed upon 

between the OPCI and the guiding prosecut<Jra pertaining t'0 how the 

investigation ahould be conducted. 

94-. Therefore-, It is my vfaw that the rnvesttgations are going wen ln&Ofllr 

as lheae two matters are concerned, 

CHANGING OF THE INVESTIGATION TEAM 

95. It has been insinuated In 'the papers that the office of the DPCI has 

changed the investigating team 1n order to frustrate the inVas.1lgation& 

of these two matters. 

2l\\ 

Th9" alleostronB BIB not true and lack boala as It ~ained g '!:'::_ 
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supra that General Mosipi was actina in tne position. He was taieraUy 

tranatarred to SAPS When r was appointed ta be the component 

heael, tt,e position he held In an aeting capacity before my 

appointment and wt,art J waa acting KZN Pro¥incial Heaei of DPCI. 

Upon m.y retum from KWSZulu Natal L then resumed my duties. 

97_ Ae I have mentioned above, when I wa!J appointed component head, 

Moslpl beoane additional to the existing structure and was U,UB in 

excess. In o(ljer to be optimally utilised In other areas within SAPS, 

he was ihus laterally transferred~ There was no malice in his transfer, 

neither wad it fmproper1y engineered by anybody within DPC('.s 

management. 

98. On fhe 25th of January 2017, I addressed a letter to PRASA~ Th& 

oontenta fA the letter are self-explanatory. It can never be suggested 

1hat there was something untoward In the retter. It was imperative in 

my View 1D explain to PRASA ~nd 11s legal representatives the role 01 

DPCI ln the conduct of the Investigation&. A copy of the letter is 

anne~ marked ., AK8". 

89, The allegations which were made by Mamabolo were made wtthout /.;.. 

s~pportlng documen1s or evidence of any nature. ln ... dtber wardi, 

;J g,(11., 

2L\ 2 
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these -allegation$ were 1,1neubtAtantiatsd and there wm a need for 

Msmaholo 1D aubstantiate the allegations. 

1 0Oi Thla he could do With the assistance cf PRASA or fts legal 

representatives or anybody Within PRASA with par&anal knowledge or 

e1'ideoce to substantiat& 1he allegatlons. Thia was necessary given 

that the more than 15 arch lever filea Which were provided by PRASA 

In the two review appli~ons were focusing on the irregufar 

appolntments of Swifambo and Sfyangena and not on the criminal 

element of fraud, com.iption and the like. The review papers to say 

the least were of little assistance to ttle police. 

I 01. I emphasised the naad that the police In ttie inVe~gations need to 

conect all the relevant evidence In support of the allegation 

complained about. 

102. The sole purpose of collecting evidenee and of 1ub1tantlettng the 

mtemsnt is to put the Prosecutor in a betu:r position to ba able to 

rnake an inh>rmed decision about the matter. 

103, The only doetiment.9 that we have been provided With by th& applicant 

in respect 0f t.hi$ matter are documents wnieh nave been utilised In a 

ciVil mattet as wen &$ the review appncnon. ~ 
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104. MY understanding is that ihe DPCI is investigating a criminal matter 

where there is a ~ to collect documents and exhibits whioh are 

Jn,p1icating the suspect& criminally. 

1 OS. Further; it is known lhat the standard of proof In a civil can and 

review appllcatJon are dl&tinguishabM) from the standard of proof In a 

criminal case. ln a civil case, the standard of proof is on the batanoe 

of probabilities, whereas in the criminal trial it fs beyt1nd reaStJnable 

doubt. Thus If the invesligation is latsr shown to have been conducted 

recklessly or capriciou~I)', the r)OSSibiUty of tt,e Of3Cf being 8Ued for 

wrongful arrest looms large. 

108. I submit that the applicant t,as failed to prove th9l It is entitled ~ 1he 

relief tl1at it seeia> and tnerefOre 1his application should be diarnlsseo.. 

AD SERJATUM ANSWER TO THE FOUNDING AFFIDAVIT 

, a1 _ Any allegations that .are not spacifically addmsssd should be taken tD 

be denied to the emnt tt,at such allegations ere tnconelatant with the 

explanation prcvlded In this an8'M5rlng affidavit. 

'2.L.\4 



"FA10" 

IN THE JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE 

CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR 

INCLUDING ORGANS OF STATE 

AFFIDAVIT OF SESWANTSHO GODFREY LEBEYA 

I, the undersigned, 

SESWANTSHO GODFREY LEBEYA 

states under oath as follows: 

1. I am a member of the South African Police Service ("SAPS"), holding the rank of 

Lieutenant General and appointed as National Head, Directorate for Priority 

Crime lnvestigation-("DPCf') in terms of section 1 ?CA of the South African Police 

Service Act 68 of 1995 for a non-renewable contract for a period of seven (7) 

years from 1 June 2018. I am also an Advocate of the High Court of South Africa 

and a Doctor of Law. My physical address is Promat Building, 1 Cresswell Road, 

Silverton with telephone number 0128464001 . 

2. The facts contained in this affidavit are, mostly based on the reports kept by the 

DPCI. save as otherwise stated to be within my own personal knowledge. The 

facts are to the best of my knowledge and belief both true and correct. (f f 
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3. To the extent that I do not possess personal knowledge of the issues raised and 

stated in this affidavit, I relied on the information furnished to me by the officials 

of the Directorate for Priority Crime Investigation (DPCI). In addition, my 

knowledge of facts contained herein is derived from documentation, relating to 

this matter, which is now under my control and supervision. 

CASES REPORTED BY PRASA WHICH WERE UNDER INVESTIGATION IN 2015 

4. The two case dockets that follows below were registered in 2015 and 

investigated by the DPCI. 

5. Hillbrow CAS 405/07/2015 (allegations of Fraud and Contravention of 

Public Finance Management Act 1 of 1999) 

5.1 . The complainant on the case was Passenger Rail Agency of South Africa 

(PRASA), represented by Mr Mamabolo who was employed as Assistant 

Manager (Special Operations) at PRASA, and the allegations were 

based on Public Protector's report, "Derailed Report". 

5.2. The allegations emanate from the tender alleged to have been irregularly 

awarded by PRASA to a company called Swifambo Rail Leasing (Pty) 

Ltd (Swifambo), for the purchasing of 88 locomotives. Swifambo then 

subcontracted 100% supply of the locomotives to a Spanish company 

called Vossloh Espana. The value of tender was estimated at R3.9 

billion. 
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6. Brooklyn CAS 278/09/2015 (allegations of Fraud, Contravention of 'Section 

38 (1) Public Finance Management Act 1 of 1999, Contravention of 

Prevention and Combatjng of Corrupt Activities Act 12 of 2004) 

6.1. The case was initially opened by Mr. Paul O"Sullivan, and Mr. Mamabolo 

also submitted a statement representing PRASA on the matter 

6.2. During the period 2009/2010 PRASA awarded a tender to a company 

called Siyangena Technologies (Pty) Ltd (Siyangena) for the 

installation and maintenance of CC1V cameras and equipment for 

Control Rooms for two PRASA train stations in Gauteng namely, 

Doornfontein and Nasrec for an amount of R2.9 billion. 

6.3. The allegations are that the scope of the tender was later extended to 

cover additional stations nationally without following PRASA Supply 

Chain Management Policy, in contravention of Public Finance 

Management Act and with fraudulent and corrupt intention of benefiting 

Siyangena and other beneficiaries. 

CASES EMANATING FROM THE PUBUC PROTECTOR'S REPORT ("DERAILED 

REPORT") 

7. It appears from the letters between the then Component Head: Serious 

Commercial Crime Investigation and PRASA that, although the Public Protector 

report contained a number of allegations, there was an agreement to prioritise u i 

'2-41 
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the two cases mentioned above (Hil!brow CAS 405/07/2015 and Brooklyn CAS 

278/09/2015). 

8. Based on the above arrangements, the other eighteen (18) new cases were only 

registered on 6th August 2019. These cases emanate from the 'DERAILED 

REPORT' by the Public Protector for contravention of Section 38(1) (c) (ii) read 

with section 51 (b) (ii) of the Public Finance Management Act (PFMA), Act 1 of 

1999. The dockets relates to various findings of irregular/ fruitless and 

unauthorized expenditure made by the Public Protector. 

9. The list of the cases referred to are as follows: 

• Hillbrow CAS 211/08/2019; 

• Hillbrow CAS 212/08/2019; 

• Hillbrow CAS 213/08/2019; 

• Hillbrow CAS 214/08/2019; 

• Hillbrow CAS 215/08/2019; 

• Hillbrow CAS 216/08/2019; 

• Hillbrow CAS 218/08/2019; 

• Hillbrow CAS 221/08/2019; 

• Hillbrow CAS 222/08/2019; 

• Hillbrow CAS 224/08/2019; 

• Hillbrow CAS 225/08/2019; 

• Hillbrow CAS 227/08/2019; 

• Hillbrow CAS 228/08/2019; 

• Hillbrow CAS 230/08/2019; 
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• Hillbrow CAS 231/08/2019; 

• Hillbrow CAS 233/08/2019; 

• Hillbrow CAS 745/08/2019; and 

• Hillbrow CAS 746/08/2019. 

10. One (1) Enquiry, vide Serious Economic Offences Unit Enquiry CAS 19/08/2019, 

relating to the fraudulent electronic transfer of funds amounting to R8, 1 million 

from PRASA account to a number of beneficiaries was also registered. The 

enquiry was later closed when it transpired that there was a docket Pretoria 

Central CAS 631-09-2008, which was registered for the same allegations. The 

said case docket was then reopened. 

ALLEGATIONS OF FAILURE AND/OR DELAY BY DPCI TO FINALISE 

INVESTIGATIONS ON HILLBROW CAS 405-07-2015 AND BROOKLYN CAS 278-

09-2015 

11 . I have been informed that four main factors, to wit, failure by the complainant 

to submit sufficient detail of the allegations; unavailability of certain 

documents relating to the tenders; appointment of forensic auditors; and 

lack of cooperation from PRASA officials, which are explained below, 

contributed to the delay in finalizing the investigation of these cases. 

12. With regard to failure by the complainant to submit sufficient detail of the 

allegations, a statement of Mr Mamabolo who was representing PRASA in the 

two matters which was already obtained required additional necessary 

information relating to the PRASA supply chain policies that were in place at 
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the time the two tenders were processed. There was also a need to indicate 

what happened on the two tenders, which was not in line with the policies, which 

were supposed to be followed. This part of evidence was supposed to be 

obtained by way of a supplementary statement from Mr Mamabolo or by 

another person from PRASA who has knowledge of the policies. 

13. This prompted the Component Head: Serious Commercial Crime Investigation 

(SCCI) to write a letter dated the 29th September 2016 addressed to Group 

Executive: Legal Risk & Compliance, Ms Ngoye and Acting Group Chief. 

Executive Officer, Mr Letsoalo. Copy of the letter which was delivered on 27 

October 2016 is annexed hereto this statement and marked SGL- 1. 

14. I am advised that in the meeting of 27 October 2016, the DPCI was represented 

by Major General Khana, who was the Component Head: SCCI at the time, 

Brigadier Makinyane who is the Section Head: Serious Economic Offences Unit 

(SEOU) and Colonel Govindasami. PRASA was represented by Mr Letsoalo 

who was the Acting Group Chief Executive Officer (GCEO), Mr Zide (Company 

Secretary), Mr Dingiswayo and Ms Ngoye. 

15. The response received from PRASA dated 25 November 2016 signed by Ms 

Ngoye is annexed hereto this statement and marked SGL- 2. The response 

appears to have not addressed the issues raised, but provided copies of review 

applications for the civil proceedings on the two tenders. 

16. Another meeting took place in the office of the former Component Head: SCCI 

Major General Khana, on 7 February 2017 and the need for the supplementary 

statement of Mr Mamabolo was again discussed and explained. The meeting 
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was attended by Mr Dingiswayo, Ms Ngoye, Major Genera! Khana, Brigadier 

Makinyane, and Brigadier Magobosha (Colonel at the time). During the meeting 

it was agreed that Mr Dingiswayo be the contact person. 

17. The first meeting that was arranged by the investigators with Mr Dingiswayo for 

14 February 2017 could not take place because of a letter dated 13 February 

2017, which was received from the Chairperson of PRASA Board (Dr Molefe) 

addressed to the office of the National Head, DPCI. The letter directed, 

amongst others, that PRASA officia!s will not be meeting with the investigators 

until he (Molefe) get a response on his letter. Copy of the letter signed by the 

Chairperson of PRASA dated 13 February 2017 is annexed to this statement 

and marked SGL- 3. 

18. There was continuous telephonic and/or email communication between the DPCI 

and PRASA. PRASA approached the court to seek orders directing the DPCI 

to do its work. However, the investigation could unfortunately not move forward 

as expected due to the deficiencies identified in Mr Mamabolo's statement. The 

requirements were in line in line with case plan. 

19. With regard to the unavailability of certain documents relating to the 

tenders, the lack was hindered the finalisation of the statements of some 

witnesses, which contributed to the delay of the investigation of these matters. 

20. The witnesses were interviewed by the investigators with copies of documents 

that were not clear enough for them to respond. 

21 . Requests were made through Mr Dingiswayo who was the representative of 

PRASA, which were unsuccessful. Copy of the letter, which was hand delivered 
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to PRASA for the attention of Mr Dingiswayo dated 12 October 2017 is annexed 

hereto this statement and marked SGL- 4. However there was no response 

received. 

22. Another letter dated 27 February 2018 to Mr Molapo, who was appointed as 

Acting Group Executive Officer is annexed to this statement and marked SGL-

5. Unfortunately, no response was received. 

23. Mr Zide who acted as Group Chief Executive Officer was at one stage identified 

by PRASA as the one who would also depose to the affidavit that was supposed 

to supplement what was lacking in the affidavit of Mr Mamabolo. Meetings were 

arranged between Mr. Zide and the investigators but could not take place as a 

result of the farmer's unavailability. 

24. On 24th of April 2018 the investigators applied for subpoena in terms of section 

205 of the Criminal Procedure Act (Act 51 of 1977) in order to get the required 

information/ statement from Mr Zide. The subpoena was authorised and served, 

but was not honoured by the official. Copy of the subpoena is annexed hereto 

this statement and marked SGL- 6. 

25. The lead investigator, Brigadier Magobosha approached the lead Prosecutor 

(Adv. Wolvaardt) with a view to enrol the matter on the date specified on the 

subpoena. He was informed by the Prosecutor that Adv. Bhengu who signed 

the subpoena did not have delegation to do that, therefore the subpoena is 

defective and the matter could not be enrolled 
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26. Since my appointment on 1 June 2018, I have met the previous Board, the 

Administrator and the Current Board on nine occasions. The meetings which 

were cordial were held on 12 June 2018, 26 June 2018, 03 October 2018, 25 

March 2019, OB April 2019 (NDPP's Office), 30 October 2019, 10 January 2020, 

19 March 2021 (virtual) and 07 April 2021 (virtual). 

27. With regards to the appointments of Horwath Forensics, (now known as 

Crowe Forensics), it was initially appointed by the OPCI to render forensic 

investigation services in support of the criminal investigation. Crowe's letter of 

appointment dated 28 December 2015 is attached for ease of reference and 

marked SGL-7. At the time of the appointment, Werksmans attorneys was 

rendering legal services to PRASA and Crowe Forensics was subcontracted to 

Werksmans attorneys. The cost of services by Crowe Forensics to the DPCI 

were also to be paid by PRASA through Werksmans attorneys. 

28. Major General Khana, the fonT1er Component Head: Serious Commercial Crime 

Investigation, was informed by Werksmans Attorneys of a complaint by Mr 

Mashaba, one of the suspect in the case. Mr Mashaba complaint was that a 

private investigation company, named Basileus Consilium Professional 

Services (BCPS), and subcontracted by Werkmans Attorneys, was in 

possession of bank statements of his private bank account and the belief was 

that the bank statements could only have been requested from the bank 

through a police investigation. 

29. On 27 May 2016 the office of the Component Head: Serious Commercial Crime 

Investigation send a letter to the chairperson of the PRASA Board of Directors 

informing the chairperson of the SCCl's decision to withdraw the mandate that r/..JJ 
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was issued by the office's letter dated 28 December 2015. Copy of the letter 

dated 27 May 2016 is annexed to this statement and marked SGL-8. Initially 

there was an indication that the office of Component Head: SCCJ would 

reconsider Crowe Forensics' appointment after it had been established that 

they are "Forensic Accountants" and not "Forensic Investigating 

Company". That is the reason why the SEOU investigating team continued to 

engage with Crowe Forensics up until they received a preliminary report in 

April 2017. 

30. On 19 April 2017 a meeting, between Mr Sacks of Crowe Forensics and the 

SEOU offices took place on their analysis to the investigation team and 

provided them with a copy of the preliminary report. The preliminary report was 

discussed with the prosecutors on 20 April 2017. The prosecutors raised a 

concern and discomfort with the report, stating that the report's objectivity may 

be questioned. The prosecutors advised that an independent report by a 

different service provider should be sourced, and as such the investigation team 

did not continue with Crowe Forensics' services. 

31. With regard to the lack of cooperation from PRASA officials. Mr Dingiswayo 

and Ms Ngoye wanted to be part of each and every interview of employees of 

PRASA witnesses conducted by the investigators. In this regard there was a 

letter dated 30 June 2017 addressed to the lead investigator, Brigadier 

Magobosha stopping him to contact Mr Mamabolo directly, directing him to 

communicate through Ms Ngoye, Mr Dingiswayo and Werkmans Attorney was 

provided. If he (Magobosha) failed, his conduct would have been reported to 
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the court. Copy of the letter from PRASA addressed to Brigadier Magobosha is 

annexed to this statement and marked SGL- 9. 

32. The investigators wanted to interview Mr Mamabolo to address the instructions/ 

requests of the prosecutor guiding on the case. ln the civil proceedings 

instituted by PRASA against DPCI, the documents demanded by PRASA 

include investigation plan and witness statements obtained in the absence of 

Mr Dingiswayo and Ms Ngoye. The investigation plan is a document compiled 

jointly by the investigators and prosecutor guiding on the case, and is not 

shared with the complainant and or witnesses of the case. 

33. As demonstrated by the letters between the entities, the investigators have 

experienced a number of challenges compounded by the reluctance from the 

potential witnesses to give statements. 

CIVIL COURT PROCESSES 

34. The OPCI received copies of three motion applications on 29 May 2017 namely: 

34.1. The first motion application was issued by the Gauteng Local Division of 

the High Court on 27 November 2015. This application was between 

PRASA and Swifambo Rail Leasing, with case number 2015/42219. The 

DPCI was not cited in this application. 

34.2. The second motion was issued by the Gauteng Local Division of the High 

Court on 29 May 2017. This application was between PRASA and °' 
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Siyangena, Justice Goldstein and Justice Joffe, with case number 

2016/7839. The DPCI was not cited in this application. 

34.3. The third motion application was issued by the Gauteng Provincial 

Division of the High Court on 29 May 2017. This matter was between 

PRASA, DPCI and National Prosecuting Authority (NPA) with case 

number 2017/36337. 

35. The relief sought under the main application with case number 2017/36337 were 

the following: 

35.1. Declarations that the DPCI has failed reasonably to conduct and/or 

continue to finality the PRASA /Swifambo and Siyangena investigations; 

35.2. A declaration that the DPCI has failed reasonably to conduct and co­

ordinate the investigations co-operatively with the NPA to enable the 

effective utilization of asset protection procedures provided for in the 

Prevention of Organised Crime Act 121 of 1998. 

35.3. An order directing the DPCI to take such steps as are necessary to 

finalise its investigations in respect of the related complaints by PRASA. 

35.4. An order directing the DPCI to finalise its investigations within 30 days 

or such other time as may be determined by the court or directing the 

Head of the DPCI to request the NPA to lead the investigations in terms 

of Section 28(2) of the National Prosecuting Authorfiy Act 32 of 1998. fJ_ , 

Jj 6'_ 
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35.5. An order directing the DPCI to supply the NPA with the financial analysis. 

36. The motion application between PRASA, DPCI and NPA was filed together with 

a confidentia l affidavit and the provisional report on the PRASA matter. 

37. On 5 June 2017, the DPCI filed a Notice to oppose the application where it was 

cited. 

38. On 21 June 2017, the Office of the State Attorney, Pretoria, requested an 

indulgence for the filing of the DPCl's answering affidavit which would lapse on 

27 June 2017. 

39. On 22 June 2017 PRASA's attorneys granted the indulgence to the DPCI until 

14 July 2017. 

40. On 12 July 2017 the DPCI lodged a Rule 7 Notice (Power of attorney) disputing 

the authority of the then Chairperson of PRASA Board, Dr Molefe, to have 

launched the main application . 

41. On 13 July 2017, PRASA's Attorney claimed that the Rule 7 Notice was out of 

time and therefore irregular as the 10 day period after service of the main 

application have lapsed on 12 June 2017. 

42. On 26 July 2017 a Notice in terms of Rule 30 {Irregular proceedings) was 

delivered by PRASA claiming the irregularity of the Rule 7 Notice. 
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43. On 2 August 2017 PRASA's Attorneys sent an affidavit deposed to by Dr Molefe. 

44. On 10 August 2017 DPCI lodged application in terms of Rule 27 (3) (condonation 

application) of the Uniform Rules. 

45. PRASA opposed to the DPCI Rule 7 and Rule 27 and also applied for the setting 

aside of the DPCI Rule 7. 

46. The DPCI did not answer or reply to PRASA's founding affidavit and its counter 

application. 

47. In the meantime Organisation Undoing Tax Abuse (OUTA) delivered an 

application for leave to intervene on 31 July 2017 and the application was 

opposed by the DPCI. 

48. The Heads of argument for all four interlocutory applications were filed on 7 

December 2017. The matter was set down for 30 April 2018. The parties made 

oral submissions and judgement was delivered on 4 May 2018. 

49. The DPCI was ordered to deliver its answering affidavit to the main application, 

if any, within five days from the date of the order. The DPCI ftled its answering 

affidavit to the main application on 11 May 2018. 

50. Upon receipt of the DPCl's answering affidavit, PRASA filed Rule 35(12) Notice J....A.. . 

(Discovery, Inspection and Production of documents} on 04 July 2018. 
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51. On 11 July 2018, the DPCI filed a Notice of intention to oppose PRASA's Rule 

35(12) Notice. The DPCI filed answering affidavit to PRASA Rule 35(12) Notice 

on 2 August 2018. 

52. The matter has since remained dormant. As indicated, after my appointment, I 

decided to engage the PRASA Board and prioritised the Swifambo and 

Siyangena investigations. 

CURRENT STATUS OF INVESTTGATIONS 

53. The status of the investigation is as follows: 

53.1 On the Swifambo matter, the case is still under investigation. Three hundred 

and eight three (383) statements have been obtained and the investigation is 

about ninety percent (90%) complete. The investigation team is expecting a 

financial flow draft report from the appointed auditors. 

53.2. On the Siyangena matter, the investigation is about seventy five percent (75%) 

complete. One hundred and eighty five (185) statements have been obtained. 

53.3. On the cases emanating from the Public Protector's report ("Derailed 

report"), four of the eighteen cases that were opened in 2019 have been 

finalised. Fourteen cases are still under investigation and a total of fifty three 

(53) statements have been obtained. The investigators are still pursuing the 

outstanding investigation as agreed with the prosecutors guiding on the~ ' 

matters. 
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53. I can conclude that the unsound relationship between the DPCI and PRASA 

between 2015 and 2018 contributed to the delay in completing the investigations. 

DEPONENT 

I HEREBY CERTIFY that the deponent has acknowledged that he knows and 

understands the contents of this affida~which was signed and sworn before 

me at Blft.lrd1 A on the~ day of August 2021, the regulations 

contained in Government Notice No R1258 of 21 July 1972, as amended, and 

Government Notice No R 1648 of 19 August 1977, as amended, having been 

complied with. 

COMMISSION 

Full Names: 

Office: 

Business Address: 

OF OA14'0REB MBHUNGANE 
COMMISSIONER OF OATHS 

PRACTISING ATTORNEY RSA 
MATABANE INC 

887 ARCADIA STREET, ARCADIA 
PRETORIA CENTRAL, 0001 
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T»F£""' PARLIAMENTARY 
r 11.Lu M ONITORI NG cRoup "FA13" 

Legal Opinion on SSA 2014 Cabinet directive on vetting; Follow up engagement 
with ]aw enforcement agencies on DWS, Eskom, Transnet, Denel, SAA & Prasa 
investigations 
Public t..ccounts (SCOPA) 

16 NovEmber 2022 

Chairpe-son: Mr M Hlengwa (IFP) 

Meet ing Summary 

The Cor.imittee convened in Parliament to discuss the parliamentary legal opinion regarding the State Security Agency's 2014 Cabinet 
directive on vetting, and to have a follow-up meeting with the investigating agencies·· the Special Investigating Unit, the HAWKS and 

the Natbnal Prosecuting Authority - on cases being investigated. 

The legcl opinion confirmed the Committee's position that the Standing Committee on Public Accounts (SCOPA) was empowered by 
law to request an update on vetting employees of state-owned enterprises (SOEs). To argue that such an update was part of 
"accoun:ability to the Joint Standing Committee on Intelligence USCI)", as the Minister was doing, and that only the JSCI may hold the 

State Se::urity Agency (SSA) to account, was a narrow interpretation of the Intelligence Services Oversight Act, 1994, that could lead to a 

situatio■ that was inconsistent with the Constitution and the requirement for Parliament to maintain oversight of all organs of state. 

In the p.;ist, SCOPA had received briefings on SSA vetting from previous Cabinet Ministers in both the fifth and sixth Parliaments. The 
requestfor the briefing was informed by the 2014 Cabinet resolution that said that executives and people in supply chain 
management positions must be vetted. 
Based en the legal advice received, the Committee would write again to the Minister in the Presidency to inform him of the legal 

opinion. and to request him to appear before SCOPA on this matter on Wednesday, 30 November. Should the Minister refuse to 

report t J SCOPA, the Committee would exercise its right to initiate the process to summon the Minister to provide the information 
request2d. 

On the 11pdate by the investigation agencies on cases under investigation, the Hawks told the Committee that at the Department of 
Water a1d Sanitation, they had 15 cases on hand, with one case pending in court, two cases submitted for decision making, nine cases 
under irvestigation, and two cases that were finalised. At Eskom, they had a total of 96 cases on hand, with 17 of them pending in 

court, fi;,e cases submitted for decision making, 54 under investigation, and 13 cases that had been finalised. They had a total of 25 

cases atTransnet, with 13 pending in court, four submitted for decision making, eight under investigation, and no finalised cases. They 
were in,.estigating two cases at the South African Broadcasting Corporation (SABC), with one case pending at court and another case 

under irvestigation. This was also the situation regarding Denel. At the Passenger Rail Agency of South Africa (PRASA), they 

investigated 21 cases, three pending on the court roll, 17 under investigation, and one finalised case. 

The Natonal Prosecuting Authority (NPA) told the Committee that the tide was turning, and impunity was no longer a given. Over the 
past six months, since they were last before SCOPA, the NPA's leadership and its staff have implemented key initiatives to rebuild a fit­

for-puq: ose organisation to deliver accountability and uphold the rule of law. The Investigating Directorate (ID) had stable and 
compet-=nt leadership, whose successes resulted from enhanced internal and external collaboration and focused case prioritisation. 
This stn::tegy resulted in the enrolment of nine seminal cases at the end of September, the product of long-standing investigations by 

the ID a1d Directors of Public Prosecutions (DPPs), in close collaboration with the HAWKS. 

The Conmittee was pleased to hear that there were a lot of cases under investigation, but was concerned about the delays in the 
conclus:on of the cases. The Members questioned the lack of skills and capacity within the investigating agencies, and the lack of high­
profile a-rests in the SOEs. They felt that asset forfeiture was an easy way out of jail time for those who were found guilty, and 
express.2d concern that there was a syndicate in operation at PRASA. 

Meetilg report 

Legal ailvice on Ministerial refusal to provide an update on vetting of SOE officials 

Adv Fra□kJenkins, Acting Chief Legal Advisor, Parliament, said their office had been requested by the Chairperson of the Standing 
Commicee on Public Accounts (SCOPA)to consider and urgently advise on the refusal of the Minister and the Deputy Minister 

respons ble for state security to appear before the Committee to provide an update on the vetting of officials working in state-owned 

eote,p,s es (SOEs). 1../'-, 
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He said ;co PA was empowered by law to request an update on the vetting of employees of SO Es. This matter pertained to a range of 
commit:11ees, including the Portfolio Committee on Public Enterprises. To argue that such an update was part of"accountability to the 
Joint Stcnding Committee on Intelligence USCI)" as the Minister was doing, and that only the JSCI may hold the State Security Agency 

(SSA) to 3ccount, was a narrow interpretation of the Intelligence Services Oversight Act, 1994, that could lead to a situation that was 
inconsis::ent w ith the Constitution and the requirement to maintain oversight of all organs of state. 

In thee ent that it was reasonable and justifiable, in an open and democratic society, to exclude the public, including the media, from 
the mea:ing where this information would be tabled, the National Assembly Rules provided for such mechanisms. Should the Minister 

refuse t,:i report to SCOPA, it may initiate the process to summon the Minister to provide the information. 

Dlscuss:on 

Ms B va1 Minnen (DA) said this was not the first time SCOPA had this conversation with the SSA, and the process of vetting by SCOPA 
was bei■g frustrated by the Minister and the Deputy Minister of State Security. She wanted to know what the options of the 

Commit:ee would be if the Minister and Deputy Minister were to reject their summons again. 

Ms V Mente (EFF) said the SSA had briefed the Committee on the matter in both the fifth and sixth Parliaments through former 
Minister Bongani Bongo in 2017 and former Minister Ayanda Dlodlo in 2019 respectively. She asked for clarity on whether there was a 
part of t:1e SSA that could not be disclosed to SCOPA and what informed it. SCOPA was a parliamentary mechanism meant to oversee 
and en!i.Jre that service delivery was not hindered and public funds were used appropriately, so if there was anything that SCOPA was 

not allo-.,ed to disclose, what wou ld it be? 

Mr S So-nyo (ANC) agreed with Ms Mente in asking what information the Committee was allowed to receive, because it was confusing 

that the Committee had been briefed on the vetting issue before, but now there was a rejection from the Executive of the Department 
of State Security on the same issues. He would have respected the rejection to brief the Committee if the information involved safety 

and sec.Jrity, which affected people's livelihoods. 

The Charperson said the Committee's decision to open its meetings to the public must not mean that they should remain open where 
nationa security matters were concerned. This issue was not about national security, and the Committee was well within its rights to 

summo1 the briefing from the SSA, as it was advancing a Cabinet resolution of 2014 that the executives in supply chain management 

(SCM) rrust be vetted. He did not understand why this needed to be done secretively. 

Parliarrentary Legal Services' response 

Adv Jen tins said the specific mandate of SCOPA was to receive audited financial statements and audit reports provided by the Auditor 

Genera[(AG) on SOEs. SCOPA was within its rights and powers to exercise its mandate to request information on public funds. He 
suggest=d that the Committee writes to the Minister in the Presidency, who was also responsible for State Security, to inform him that 
the Cort:mlttee did not agree with his position, and Invite him again to appear before it. 

The Charperson agreed that the Committee would write to the Minister in the Presidency who was responsible for State Security, to 

inform lilm that the Committee did not agree with his position and invite him again to appear before it at a date and time that the 

Commit:ee programme would determine. He said 30 November was open in terms of the Committee programme, and suggested that 
the Cor.mittee provisionally reserve that date for the invitation of the Minister in the Presidency. The Members agreed. 

Mr A Les (DA) reminded the Chairperson of his request to obtain a legal opinion about the obligation of the Minister of Public 

Enterprses and South African Airways (SAA) to provide information requested by the Committee. 

The Charperson said the Committee would also communicate with Adv Jenkins regarding the matter, because the Minister of Public 

Enterprses had indicated that the processes of the Bill had closed. There were limitations on what they could or could not share with 

the Cor■mittee. They would submit information to the Committee based on what they felt they could share. He said they would share 
more irformation on that in writing with Adv Jenkins to get his advice on whether there was any legal basis for that. 

He saidlhere was another report that had been requested from him by the former Director-General of Higher Education and Training, 
but he vas sceptical of providing the document to him because it was confidential and he was under the impression that he should 

have re :eived it from the Department of Higher Education and Training. He would also request Adv Jenkins's advice on the matter in 
writing.and allowed him to exit the meeting. 

Status ;,fSOE investigations 

The Ch2lrperson welcomed the delegations involved In investigations at state-owned enterprises (SOEs): 

• The Directorate for Priority Crime Investigations (DPCI/HAWKS), led by General Godfrey Lebeya; 

• The National Prosecuting Authority (NPA), led by Adv Shamila Batohi; and 

• The Special Investigations Unit (SIU), led by Adv Andy Mothibi. 

He expl3ined that the Committee had decided to revert the meetings back to full normality because the virtual meetings were not 

serving ~versight work, especially with the added pressures of load shedding and connectivity issues. He said the Committee would 

allow al presentations to be made and would then ask its questions thereafter. He asked that the presenters take the presentations 

as read a nd focus on the pressing issues. 

HAWKS' report on SOE Investigations 
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Gen (Dr'Adv) Godfrey Lebeya, Head: National DPCI said he was accompanied by Brigadier General Mmeli Makinyane, Acting Corporate 

Head of Commercial Crimes, who had been acting in the position since 1 June. They expected to fill the post with effect from 1 
Decemter, as the vetting process had delayed them. 

The DPCI had also promoted 244 of its personnel, including those who were taken from the South African Police Service (SAPS), which 
had incaeased their capacity by over 50%. They also intended to appoint another 290 members with effect from 1 January 2023, and 

were cirrently in the selection process, with more than SO 000 applications to consider. They were continuously building the DPCl's 
capacit,. to respond to the amount of work they had. 

Brig Ge■ Makinyane presented on the status of investigations relating to: 

• Jhe Department of Water and Sanitation (DWS); 
• ::skom; 
• rransnet; 
• The South African Broadcasting Corporation (SABC); 
• :Jenel; 
• 3outh African Airways (SAA); and 
• The Passenger Rail Agency of South Africa (PRASA)/ 

On the J WS, they had 15 cases on hand, with one case pending in court, two cases submitted for decision making, nine cases under 
investig:ition, and two finalised cases. 

On Eskcm, they had a total of 96 cases on hand, with 17 of them pending in court, five cases submitted for decision making, 54 under 

investig:ition, and 13 cases that were finalised. 

They had a total of 25 cases with Transnet, with 13 pending in court, four submitted for decision making, eight under investigation, 

and no "inalised cases. 

They were investigating two cases at the SABC, with one case pending at court and another case under investigation. 

This wa; also the case for Denel. 

At PRA~A. they were investigating 21 cases, three pending on the court roll, 17 under investigation, and one finalised case. 

NPA Report on selected SOEs and other cases 

Adv Bab hi said the investigations undertaken by the SIU or as part of the State Capture Commission of Enquiry (Zonda Commission) 
did not c;atisfy criminal standards for prosecutions. The NPA had to work with investigators•· either within the Investigative Directorate 
(ID) or t,e DPCI •· to conduct criminal investigations and ensure that the evidence met criminal prosecution standards. That said, the 

work ofthe SIU was important, and contributed greatly to this process. 

She said the tide was turning, and impunity was no longer a given. Over the past six months, since they were last before SCOPA, the 

NPA's I6adership and its staff have implemented key initiatives to rebuild a fit-for-purpose organisation to deliver accountability and 

uphold : he rule of law. The Investigating Directorate (ID) had stable and competent leadership, whose successes resulted from 

enhanc:!d internal and external collaboration and focused case prioritisation. This strategy resulted in the enrolment of nine seminal 
cases a· the end of September, the product of long-standing investigations by the ID and Directors of Public Prosecutions (DPPs), in 

close cdlaboration with the DPCI. 

The NP~ had introduced various measures to enhance prosecutions, including the establishment of a joint NPA/DPCI task force, which 
provided a multiple partner approach involving the DPCI, NPA, ID, Specialised Commercial Crime Unit (SCCU), DPPs, Asset Forfeiture 
Unit (AFlJ), SIU, Serious and Organised Crime (SOC), and the Finance Intelligence Centre (FIC). Its mandate was to drive coordination 

and cot-erence in response to the Zonda reports. It also increased collaboration through other structures. Bodies feeding into the task 
force in::luded an advisory panel; a top priority anti-corruption task team (ACTT); executive committee (EXCO) and case management 
meetin&s; NPA EXCO and DPP case management meetings. 

Adv Rodney de Kock, Deputy National Director of Public Prosecutions, presented on the matters referred to the NPA. He said there 
were 1~ matters referred to the NPA. and 10 of those had been received in 2022. On one matter, they had declined to prosecute due 
to the r■ain witness retracting her statement, and insufficient evidence. He then provided details on each of the cases. 

Mr Mat"hews Sesoko, Head of Investigations, NPA-ID, presented on the Investigative Directorate and the matters that were referred to 
the NPl'.-ID. 

He said that in March 2019, the President had issued a proclamation creating an Investigating Directorate (ID) within the Office of the 

NDPP ir terms of s7 of the NPA Act, largely in response to allegations of widespread corruption at the State Capture Commission 

(SCC). T1e powers and functions of the Directorate were set out in chapter 5 of the NPA Act. They included the power to subpoena 
witnes2s to furnish documents or to answer questions; apply for and execute search and seizure warrants; compel witnesses to 

answer:questions under oath, including self-incriminating questions, subject to the use of immunity to prosecute cases after 

consult.:ition with the relevant DPP. He then detailed the SOE case referrals they had dealt with in the ID. 

the cases they have handled so far. She said the AFU was intimately involved in cases relating to SAA, DeneI. PRASA. Transne B 
Adv Ouma Rabaji-Rasethaba, NPA Head: Asset Forfeiture Unit (AFU), introduced the AFU to the Committee, and presented on~'I 

Eskom ,md the Department of Water and Sanitation, together with different structures in law enforcement. It was part of the o ~J 
https:l/pmg.crg.za/committee-meeting/36034/ 317 



1/15/25, 5:25-PM Legal Opinion on SSA 2014 Cabinet directive on vetting; Follow up engagement with law enforcement agencies on DWS, Eska ... 

Priority •: ase Forum, where cases such as those involving the Lepelle Water Board, SM, Eskom and PRASA priority cases were being 

investig;ited and prosecuted. 

Eskom r:ferrals by the SIU overlapped with existing investigations conducted by the AFU, in consultation with the Investigating 
Director:ite of the NPA, in respect of the recommendations of the Zonda Commission. In many instances, the SIU was proceeding with 
civil recoveries or asset recovery-type applications in the Special Investigating Tribunal. The AFU was accordingly not in a position to 
proceec with asset forfeiture proceedings in cases where the SIU was already dealing with recoveries. The AFU and other law 
enforcement agencies were also evaluating the civil asset recovery potential of all matters, if and when referred by the SIU, and which 

matterswere not already dealt with by the SIU. 

Adv Bat,,hi said the President had announced that the ID would become a permanent organ in response to the Zonda Commission 
recomrrendations. Permanence would require legislative changes that would take time, but the Minister had been asked to confer by 
regulation, peace officer powers to ID investigators in terms of the Criminal Procedure Act (CPA) without delay, to significantly enhance 

their ab lity to do their work. 

She saic the strategy of the NPA, together with the SIU, the South African Revenue Service (SARS), and the AFU, was not just to hold 
people ;iccountable and to prosecute, but also to get money back to the country, which was important in terms of Chapter 5 and 
Chapter 6. Chapter 5 depended on criminal convictions, and the challenge with that was that the accused were very good at delaying 
matters;so that they could not be finalised, so the NPA had looked at various strategies to ensure that it could deal with that, and all it 

could d• at the end of the day was to put very stringent cases in court. 

Criminais exploited the gaps in law enforcement cohesion, so the investigative agencies needed clear strategies to stay one step ahead 
of thernby ensuring their respective mandates were aligned to close those gaps. Recent joint successes showed that this was possible 
-- for eX3mple, the collaboration between the SIU and 'the NPA's AFU in the recent Lotto case. Their focus was on building the NPA as a 

fit-for-pjrpose organisation that lived the fundamental values of integrity, professionalism, accountability and credibility. They were 

also gra::eful for their recent budget allocation, which would enable them to continue to pursue bold and innovative partnerships, 
includirg with non-traditional partners, such as the private sector, to build this capacity. "The wheels of justice - grinding at first - are 

now tuning and would gain momentum. Our actions demonstrate that impunity is no longer a given; we are confident that the rule of 

law will ::irevail", she said. 

Discussion 

Mr Sorrvo was concerned about the delays in resolving cases because justice was not being served timeously. It was exhausting to the 

public and disheartening because people sent cases to the investigative agencies expecting they would be solved. He wanted to know 

how a leek of capacity affected their ability to solve cases quickly. 

Ms Van 'Minnen said it was concerning to see a long process between cases in litigation and getting them into court, and asked 
whethe· there was a prioritisation of having courts deal with the matters, because even though some of them were taken to court, it 
took a I Jng time before they went to trial. She was pleased to hear about the permanence of the ID, and wanted to know what else 

neededi:o be done by whom, and how Parliament could support them in speeding up the process. 

She asled how the budget would assist the investigative bodies, and whether it would go directly to the ID or if it would go towards the 

variousicollaborative efforts. On the AFU, she wanted to know how non-conviction-based forfeiture worked, and asked if there was a 

differerce between preservation orders and restraint orders, and how they both worked. 

Mr Lee!: asked what the parallel was between what the NPA wanted the ID to achieve and what the Scorpions had achieved, and if 

there w.3S a possibility of achieving the same standards that the Scorpions achieved through the ID. It was impressive that the Hawks 
had appointed the number of people it had appointed, and assumed that their budget had been increased considerably because it 
was significantly lower than the NPA's budget in the last quarter. What was their current budget looking like, and how much did they 

think w:Juld be reasonable enough for them to achieve the goals that Parliament and the public had placed upon their shoulders? 

When t tiey took cases to court, did they have an objective they pushed for? For example, did they push for convictions or the recovery 

of cerran amounts of money? 

Ms Merte was interested to know whether the referrals made by the SIU were dealt with promptly and effectively, and whether they 

were yielding any results, because the ABB case was reported in 2017, yet it had been postponed to 2023 due to further investigations 

require.j. The downside was that Eskom saw a potential that ABB would not be found guilty because they had self-reported and paid 
the corrupt amount back to them. She did not understand why it was difficult to make a conviction on the matter, because the 

informct:ion was clear to see. She also wanted to know why the investigations into the Department of Water and Sanitation were still 

ongoin&, especially because of the reluctance of witnesses, and asked if there was no mechanism to make people talk in terms of the 
law. 

On PRA5A, she said there was clearly a syndicate in operation, because cables could not just be stolen for measly amounts by people, 

and the-e must have been a bigger company that was buying the cables. If the investigative agencies did not put all their resources 
togethe- to pin down who the 'big fish' was, the problem would continue, making the efforts to rebuild PRASA futile. She had a 
problen with the strength, the delays and the ineffectiveness of the investigations. 

Ms B Swarts (ANC) asked if any cases were delayed or not progressing because the investigating agencies lacked the skills to 

investigate or to deal with them, because they had cited a lot of impediments to their investigations and had highlighted that there 
was a reed for certain skills to be able to move those investigations forward. How many cases were not being investigated or were n I ) 
movin~orward because of the lack of appropriate skills? X-J~ 
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She saidalthough the Committee appreciated the update on how cases were progressing, they would have appreciated hearing the 
number;of people in jail because of the convictions made. It seemed like in the cases that were won, it was becoming much easier for 
them to :get the state money back rather than people actually being jailed for the offences they made. She said the investigative 

agencie~ needed to deal with the syndicates operating within the SOEs, because recovering state money was not enough. It did not 
help to blacklist the companies while the corrupt people were still operating within the SO Es, because it created the same cycle of 
those people creating new companies and stealing state money again. 

The Charperson agreed with Ms Swarts that recovering state money and the asset forfeitures was not enough, and it seemed like the 
easy wa-:! out for criminals. He said it was a common occurrence that the high profile politicians who were found to be corrupt would 

forfeit a:;sets and pay back the money, but were never actually arrested, and the people who would be arrested would be officials in 
the lower management. Very few high profile people have been arrested in the past 20 years. 

He said n the previous meeting, the NDPP had mentioned that they had a shortage of about 700 prosecutors, and the Department of 
Justice (DoJ) was to make funds available for them to begin the process of filling those vacancies. He asked if the Department had 
followec through on that commitment, as part of the Committee's role was to ensure that commitments made to them were followed 
through-to enable them to perform their functions. 

He encruraged the collaboration between the investigating agencies to ensure the continued fight against corrupt ion and ensuring 
that peq:>le were arrested, but the main issue that the Committee had was that the agencies were very loud when making arrests, but 
then there seemed to be no loud progress on the cases after the arrests were made. 

HAWKS response 

Gen Lel::eya said a lack of capacity affected them a lot, and they were going to appoint senior managers effective from 1 December. 
They cor;ild have done that long ago if the vetting had been quicker. They were currently waiting for the appointment of more senior 

manage-nent, but because a decision was made that they could not appoint senior management without the approval of the SSA, that 

had delcyed them. 

The Cha rperson interjected to say this was one of the reasons that the Committee had summoned the SSA to the Committee, because 
lack of Gpacity affected the investigative agencies' ability to do their work effectively, and the SSA needed to come and account to the 

Commit:ee. 

Gen Lel::eya said some of their vetting was done by the SSA, and some were done by the DPCl's Crime Intelligence. They were still 
waiting --or that process to conclude, and top secret security clearance was needed. Overall, the law required that everyone within the 
DPCI mLst have security clearance, even if it was not top secret, but people were still able to perform their duties while in the process 

of application for their security clearances, but could not hold senior management positions without the top secret security 
clearancies. 

The top secret security clearance was finalised within 60 days, so to give time to those applying, they advertised the positions before 

they bec;ame vacant. For example, when they knew some senior managers would retire at the end of the year, they would advertise 

the posi:ions three months before the year ended so those who applied could go through the vetting process earlier. 

Regarding the budget, he said the reason they were working hard to appoint and fill vacant positions was to ensure that they fully 

capacita:ed the DPCI to meet the current workload and exhausted their current budget to get an additional budget of about R1 .3 
billion. Once they filled the vacant positions and met their budget, they would be able to speed up the manner in which they dealt with 
the cases. 

He said :heir investigations were always done from the perspective of tracing the syndicate ring from within or outside the specific 

entities .vhere there was corruption at play. They often found that those within the entities were working with people from outside, 
and if trey could not find the leaders, they found those who benefited from the corruption. 

He said :hey tried not to lose the cases when they went to court after they made arrests. They had about 11 000 accused persons who 
were ap:iearing in court, because, in most of their cases, they were dealing with groups, rather than individuals. This was also the case 

in some of their high profile cases. The reason why it was not so loud when the people arrested by the Hawks went to court was 
because they went there in their individual capacities and not through the Hawks vehicles in which they were arrested, so perhaps the 

media -..,ere unable to grasp that, but t he cases did continue and most of them were in court daily. 

The DPCI was collaborat ing with the NDPP and the SIU. There was also an operational committee where all the operations worked 
togethe- with the ID and allowed their investigators to work together. They also discussed how things were going to work when the ID 

became permanent, because all of the agencies were interested in dealing with criminals. They were also working closely with the AFU 

of the l'i'A, and the agencies had agreed with one another that they would collaborate to ensure the success of their operations. 

SIU's response 

Adv Moflibi said they were seeing progress, and the collaboration yielded results, as matters were receiving attention. They had 
signed c: memorandum of understanding (MOU) to enhance further collaboration between the investigative agencies. He agreed with 

the Menbers that consequence management also needed to be enacted on the directors of the SO Es, and not just the officials in 
lower p■sitions. The Special Tribunal had played an important role in several matters in the High Court, and the SIU was working hard 

to ensute increased recovery and the disciplinary processes also affected the Directors. ~ - / 
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The ABE matter was receiving attention from all aspects. Some of the matters under investigation were complex, but the SIU ensured 

that theiimplicated directors were also identified and that the blacklisting of the company would also affect them. The Companies Act 
was alsc straightforward -- that if their actions were deliberate, the directors must also be declared delinquent. ABB had been retained 
because Eskom had said they still needed them to finish the work that they had started, and the focus now was on ensuring that they 
would n::>t make a profit. The matter was going to be transferred to the Special Tribunal for a Tribunal order. 

He said :>art of the work of the SIU was to work with the state to improve administration, which was part of their systemic 
recomrrendations to ensure that as the SIU investigated corruption, it also investigated maladministration with the intended objective 
of imprcving administration. Some of the work they had done collaboratively with the other agencies had yielded results, including the 

Nationa Lottery case and Eskom case, which the public had welcomed. 

The impiementation plan of the Zondo Commission that the President presented, had focused on PRASA among other entities, and 

there was various work being done by the investigative agencies to implement that plan. To move the Zonda recommendations 
forward the SIU would consider an amended proclamation to ensure that they investigated the collapse of PRASA. 

The Zordo recommendations said there was a need to delve deeply into the causes of the ruin at PRASA and who should be held 
respons ble for it. The Commission did not have enough t ime to probe into that, and the SIU would process a proclamation to that 
effect. r,e integrated approach in the model that they agreed upon in the MOU would assist them in ensuring that they produced the 

results tmeously and that evidence was gathered in a manner that would enable them to take action. 

He agre~d that the Committee could assist them in terms of the funding model, as they believed that there was a case for it to be 
reviewej so that they did not depend on the state institutions they investigated to pay. 

NPA's r~sponse 

Adv De ~ock said they operated in a system where the obligation and duty to prove each and every allegation made against the 

accusecl1was compulsory when dealing with commercial investigations. This meant that before a prosecutor entered a courtroom with 

an accu:;ed person, the prosecutor had to anticipate every aspect of the claim and consider the evidence it needed to provide. The 
accused person also had a right to fi le for a contestation, which was the core reason they struggled to conclude cases. When the 

accusedlwas confronted with a solid case, their default position would be to not settle, even though they knew they stood to lose. 

The pro; ecution was also in the hands of the court to allocate time for the cases to be heard, and they did their best to utilise the 

court tine allocated to them. What often happened was that on the date of the court case, they were confronted by another 
applicat on from the accused, which was often designed to prevent the court case from proceeding. This was frustrating cases being 
conclud~d. 

One of me initiatives that was being attempted by the N PA to solve this was to meet with the Chief Justice to ask how best the cases 
could be moved forward. The Chief Justice had also deliberated with Judge Presidents, and they had agreed that the NPA must engage 

with ther Judge Presidents for the long, complicated cases in the High Court. The same process would be followed with regional 
courts, where they would engage with the Regional Court Presidents on how to manage the cases. There were currently 18 courts 

which W:!re all occupied with cases, and every time a new case was brought into the courtroom, it automatically had to compete for 
court tine with existing cases, and that was the extent of the challenges. 

Adv Ral::aji-Rasethaba said non-conviction based forfeiture referred to taking away a person's assets without their conviction or 
approv~. The Prevention of Organised Crime Act was geared toward being a draconian measure to fight corruption and organised 
crime. r,e point of non-conviction based forfeiture was to take the profit out of crime and ensure that people did not hold on to 

assets t lhey received from committing crime. In essence, non-conviction based asset forfeiture was for instrumentalities of crime and 

profits d crime. Instrumentalities of crime referred to tainted property, such as a car that was used to transport drugs or a getaway 
car usec in a robbery, so it meant people should not use their property to commit criminal offences. 

She saic there was no difference between restraint and preservation orders, as they used the terminology of the Prevention of 
Organis: d Crimes Act (POCA). In future, they might use a restraint order in terms of conviction-based forfeitures or a preservation 

order i11Jterms of non-conviction based forfeitures. She said the courts appointed a curator who would be either a chartered 
account3nt or a lawyer with experience managing assets. They would wait for the standardisation of the case, whether a non­

conviction based or conviction-based forfeiture. to defer the property or the amount to the court. Once approved, the money was 
deposited into the asset recovery account. it was a very stringent process, where the courts required constant reports. 

Mr Sesai<o referred to the ABB matter, and said that at the time of the arrest, certain procedures had been conducted which had 

resultec in the need for an analysis of the actual infringement, so that was the reason for the case being postponed to 2023. 
Regardi1g the lack of skills, he said that where the NPA lacked skills, they sourced the required skills from service providers. 

Adv Bat) hi said there was a shortage of highly specialised skills to deal with complex cases. They had received the budget they needed 

for the current allocation, but it would need to be reviewed once there was more clarity about the ID and its permanence and new 
powers_ The NPA was also engaging with the private sector to get highly specialised skills, and were acutely aware that they needed to 

ensure f'lat they made independent decisions on whether to prosecute or not, and would ensure at all times that their decisions 
would tE guided by evidence. They needed the skills to get to the point )Nhere they had enough evidence to make such decisions. 

They haj received the budget for the ID, and it was ring-fenced for the ID through the Department of Justice (DoJ). For now, it was 

sufficiert, but it would have to be reviewed. The first thing that needed to be done regarding the permanence of the ID was /J (} 
registra-ion. They were already engaging with the DoJ to faci litate the registration of the ID as a permanent structure. They were ~ 
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considering the permanence of the structure, the powers that would flow once the legislation was passed, as well as the various 
partners,ips that they would need to ensure continuation of the collaboration with all the stakeholders. 

Regardir g the parallel between the Scorpions and the ID, she said the methodology would certainly be the same, but the one big 
differeno:e was that the ID was going to specifically investigate corruption matters and not the broader mandate of the organised crime 
that the 3corpions had. Organised crime was a serious problem in the country, and the DPCI tried to do a lot in that regard, but it was 

a seriou; problem. Looking at the recent publication on the global index of organised crime, South Africa had serious problems 
regardi'5 organised crime. It was not winning the battle, and the country needed to figure out what more it needed to do. 

The vari:lus challenges that the criminal justice system of the country was facing in that regard included the lack of skil ls relating to the 

investigc:tion of organised crime, lack of capacity, as well as corruption within the criminal justice system ranks. Organised criminals 
had so nuch money, and one of their targets was to corrupt government people. If those in government did not have the highest 
standanis of integrity, they would always be fighting a losing battle. Government also had to look at policies that could be adopted to 
make it jifficult for organised criminals to operate. For example, one of the good policies that government was looking at was the 
temporay ban on the exportation of scrap metals. 

The vettng issue had been a perennial problem and challenge. The NPA had engaged with the new Deputy Director-General (DOG) of 
the SSAr and there was some movement in certain key positions in the NPA, as they were trying to get vetting partners expedited in 
the ID. T1e DOG of SSA had told the NPA that the SSA could look at a new process that would allow the entity itself to do a lot of the 
prelimir:lry work, and the SSA would do the final assessment at a later stage. This would help a lot, because currently if some of the 

NPA pecple did not have top secret clearance, they could not access some of the key documents needed for investigations. 

She saic they ought not forget where the country came from in terms of its fight against corruption and the depletion of the skills, and 
what haj happened in the DPCI and the NPA in the past few years. Capacity needed to be rebuilt, but she was very confident with the 
work in he DPCI and the ID, which was sort of becoming a snowball effect ,where momentum was building in their collaboration even 

with the SIU and the AFU, as well as SARS. SARS was helping a lot because, in all the corruption, money was involved so the money and 
assets were being followed. 

The investigating agencies were looking at how they could use a combination of all their strategies to become more effective in the 

fight agclnst corruption. Adv Batohi had expected everything to work more quickly, but with the amount of groundwork that needed to 

be done to recapacitate law enforcement and to get the necessary powers and skills, it had been challenging, but the work was being 
done re: ardless. 

Chairpa-son's concluding remarks 

The Cha:rperson said the Committee understood that the law enforcement agencies and the organised crime prevention sector were 
specificclly targeted by the age of state capture, as there had been a deliberate erosion of capacity, so there needed to be 
conside able efforts to rebuild the entities for them to be able to respond to their mandates. However, the luxury of time was scarce, 

so the p:ice needed to be doubled and tripled in the efforts currently being made to rebuild, to avoid the illusion that state capture 

was in tlie past. 

State ca:,ture remained within the SO Es in different structures and different forms because its agents would not rest, as they were 

trying tc protect their ill-gotten gains of the past and the present, and that reality needed to be confronted. "The longer we take to fix 
the prot:lem, it persists and entrenches itself in different forms and the only way where corruption can find itself uncomfortable is 
where people are put behind bars", he said. The consequences must be a deterrent, and any settlement must run parallel with jail 

time bec;ause the ease of paying back or asset forfeiture was just a slap on the hand. 

The Cha:irperson thanked the NDPP, the Head of the Hawks, and the Head of the SIU and their delegations for a fruitful engagement, 
and tha,ked the Members for availing themselves for the meeting. 

The meeting was adjourned. 

~ 
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bythe 
independent 
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investigating 
directorate 

Establishment 
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PRASA 

Establishment 
of a Special 
Commission 
of Inquiry into 
PRASA 

Three recommendations 
arising from the 
Commission's investigation 
into the Vrede Dairy Project 
in the Free State called for 
independent investigation 
of abuses and non­
responsiveness or inaction 
by the South African Police 
Service. These matters 
have been referred to 
the Independent Police 
Investigating Directorate 
(IPID). which has assigned 
a team of investigators to 
deal with these allegations. 
The team started its work in 
September 2022 

A decision on the 
establishment of a 
commission of inquiry 
into PRASA will be 
held in abeyance until 
the completion of the 
investigations currently 
underway by the DPCI and 
SIU. 

A determination will be 
made on whether these 
processes have sufficiently 
addressed the matters 
raised by the Commission 
and whether a Commission 
of Inquiry would serve that 
purpose. 

Independent Police 
Investigating 
Directorate 

DPCI 

SIU 

Presidency 

The Executive Director of IPID 
has provided a third progress 
report on the investigations. The 
investigation is on-going. 

Investigations by the DPCI and the 
SIU are ongoing. 

The decision on the sec 
recommendation regarding 
the establishment of a Special 
Commission of Inquiry into 
PRASA will require an executive 
decision once the current 
investigations have been 
concluded. 
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STAATSKOERANT, 16 FEBRUARIE 2024 

PROCLAMATIONS• PROKLAMASIES 

PROCLAMATION 153 OF 2024 

by the 
PRESIDENT of the REPUBLIC of SOUTH AFRICA 

No. 50129 47 

SPECIAL INVESTIGATING UNITS AND SPECIAL TRIBUNALS ACT, 1996 (ACT 
NO. 74 OF 1996): REFERRAL OF MATTERS TO EXISTING SPECIAL 
INVESTIGATING UNIT AND SPECIAL TRIBUNAL 

WHEREAS allegations as contemplated in section 2(2) of the Special Investigating 
Units and Special Tribunals Act, 1996 (Act No. 74 of 1996) (hereinafter referred to as 
the "SIU Act"), have been made in respect of the affairs of the Passenger Rail Agency 
of South Africa (SOC) Limited (hereinafter referred to as "PRASA"); 

AND WHEREAS PRASA may have suffered losses that may be recovered; 

AND WHEREAS I deem it necessary that the said allegations should be investigated 
and civil proceedings emanating from such investigation should be adjudicated upon; 

NOW, THEREFORE, I hereby, under section 2(1) of the Act, refer the matters 
mentioned in the Schedule, in respect of PRASA, for investigation to the Special 
Investigating Unit established by Proclamation No. R. 118 of 31 July 2001 and 
determine that, for the purposes of the investigation of the matters, the terms of 
reference of the Special Investigating Unit are to investigate as contemplated in the 
Act, any alleged-
(a) serious maladministration in connection with the affairs of PRASA; 
(b) improper or unlawful conduct by employees of PRASA; 
(c) unlawful appropriation or expenditure of public money or property; 
(d) unlawful, irregular or unapproved acquisitive act, transaction, measure or 

practice having a bearing upon State property; 
(e) intentional or negligent loss of public money or damage to public property; 
(f) offence referred to in Parts 1 to 4, or section 17, 20 or 21 (in so far as it relates 

to the aforementioned offences) of Chapter 2 of the Prevention and Combating 
of Corrupt Activities Act, 2004 (Act No. 12 of 2004), and which offences were 
committed in connection with the affairs of PRASA; or 

(g) unlawful or improper conduct by any person, which has caused or may cause 
serious harm to the interests of the public or any category thereof, 

which took place between 01 January 2010 and the date of publication of this 
Proclamation or which took place prior to 01 January 2010 or after the date of 
publication of this Proclamation, but is relevant to, connected with, incidental or 
ancillary to the matters mentioned in the Schedule or involve the same persons, 
entities or contracts investigated under authority of this Proclamation, and to exercise 
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or perform all the functions and powers assigned to or conferred upon the said Special 
Investigating Unit by the Act, including the recovery of any losses suffered by PRASA 
or the State, in relation to the said matters in the Schedule. 

Given under my Hand and the Seal of the Republic of South Africa at Johannesburg 
this thirty first day of January Two thousand and twenty four. 

President 

By Order of the President-in-Cabinet: 

Minister of the Cabinet 

Schedule 
1. Offences referred to in Part 1 to 4, or section 17, 20 or 21 (in so far as it relates 

to the aforementioned offences) of Chapter 2 of the Prevention and Combating 
of Corrupt Activities Act, 2004, and which offences were committed in 
connection with the affairs of PRASA in relation to: 
1.1. the award of a tender for the supply of various train locomotives to 

Swifambo Rail Leasing (Pty) Limited; and 
1.2. the award of a tender for the supply and maintenance of an integrated 

security access management system at various train stations to 
Siyangena Technologies (Pty) Limited; 

2. Serious maladministration in connection with the affairs of PRASA relating to: 
2.1. Fraudulent liability claims processed and paid by PRASA's Group 

Insurance Department, including such claims paid as one time vendor 
payments; and 

2.2. The employment of "ghost" employees identified by PRASA's Project 
Zivese in August 2021 ; 

3. Any irregular, unlawful or improper conduct by officials or employees of PRASA, 
the applicable suppliers or service providers, or any other person or entity, in 
relation to the allegations as set out in paragraphs 1 and 2 of this Schedule. 
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STAATSKOERANT, 16 FEBRUARIE 2024 

PROKLAMASIE KENNISGEWING 153 VAN 2024 

van die 
PRESIDENT van die REPUBLIEK van SUID-AFRIKA 

No. 50129 49 

WET OP SPESIALE ONDERSOEKEENHEDE EN SPESIALE TRIBUNALE, 1996 
(WET NO. 74 VAN 1996): VERWYSING VAN AANGELEENTHEDE NA 
BESTAANDE SPESIALE ONDERSOEKEENHEID 

AANGESIEN bewerings soos beoog in artikel 2(2) van die Wet op Spesiale 
Ondersoekeenhede en Spesiale Tribunale, 1996 (Wet No. 74 van 1996) (hierna na 
verwys as "die Wet"), gemaak is in verband met die werksaamhede van die 
"Passenger Rail Agency of South Africa (SOC) Limited" (hierna na verwys as 
"PRASA"); 

EN AANGESIEN PRASA verliese gely het wat verhaal kan word; 

EN AANGESIEN ek dit nodig ag dat gemelde bewerings ondersoek en siviele 
verrigtinge voortspruitend uit sodanige ondersoek bereg moet word; 

DERHALWE verwys ek hierby, kragtens artikel 2(1) van die Wet, die aangeleenthede 
in die Bylae vermeld, ten opsigte van PRASA, vir ondersoek na die Spesiale 
Ondersoekeenheid ingestel by Proklamasie No. R. 118 van 31 Julie 2001 en bepaal 
dat, vir die doeleindes van die ondersoek van die aangeleenthede, die opdrag van die 
Spesiale Ondersoekeenheid is om soos beoog in die Wet, ondersoek te doen na enige 
beweerde-
(a) ernstige wanadministrasie in verband met die werksaamhede van PRASA; 
(b) onbehoorlike of onregmatige optrede deur werknemers van PRASA; 
(c) onregmatige bewilliging of besteding van publieke geld of eiendom; 
(d) onwettige, onreelmatige of nie-goedgekeurde verkrygende handeling, 

transaksie, maatreel of praktyk wat op Staatseiendom betrekking het; 
(e) opsetlike of nalatige verlies van publieke geld of skade aan publieke eiendom; 
(f) misdryf bedoel in Dele 1 tot 4, of artikel 17, 20 of 21 (vir saver dit op 

voorvermelde misdrywe betrekking het) van Hoofstuk 2 van die Wet op die 
Voorkoming en Bestryding van Korrupte Bedrywighede, 2004 (Wet No. 12 van 
2004), en welke misdrywe gepleeg is in verband met die sake van PRASA; of 

(g) onwettige of onbehoorlike optrede deur enige persoon wat ernstige benadeling 
vir die belange van die publiek of enige kategorie daarvan veroorsaak het of 
kan veroorsaak, 

wat plaasgevind het tussen 01 Januarie 2010 en die datum van publikasie van hierdie 
Proklamasie of wat plaasgevind het voor 01 Januarie 2010 of na die datum van 
publikasie van hierdie Proklamasie, maar wat relevant is tot, verband hou met, 
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insidenteel of bykomstig is tot, die aangeleenthede vermeld in die Bylae of wat 
dieselfde persone, entiteite of kontrakte betrek wat ondersoek word kragtens die 
volmag verleen deur hierdie Proklamasie, en om al die werksaamhede en 
bevoegdhede wat deur die Wet aan die gemelde Spesiale Ondersoekeenheid 
toegewys of opgedra is, uit te oefen of te verrig in verband met die genoemde 
aangeleenthede in die Bylae tot hierdie Proklamasie, met inbegrip van die verhaal van 
enige verliese wat deur PRASA of die Staat gely is. 

Gegee onder my Hand en die Seel van die Republiek van Suid-Afrika te Johannesburg 
op hede die een-en-dertigste dag van Januarie Twee-duisend vier en twintig. 

President 

Op las van die President-in-Kabinet: 

Minister van die Kabinet 

Bylae 
1. Misdrywe bedoel in Deel 1 tot 4, of artikel 17, 20 of 21 (vir soverre dit op 

voormelde misdrywe betrekking het) of Hoofstuk 2 van die Wet op die 
Voorkoming en Bestryding van Korrupte Bedrywighede, 2004, en welke 
misdrywe gepleeg is in verband met die werksaamhede van PRASA met 
betrekking tot: 
1.1. die toekenning van 'n bod vir die verskaffing van verskeie lokomotiewe 

aan "Swifambo Rail Leasing (Pty) Limited"; en 
1.2. die toekenning van 'n bod vir die verskaffing en onderhoud van 'n 

geintegreerde sekuriteits toegang bestuur stelsel by verskeie trein 
stasies aan "Siyangena Technologies (Pty) Limited"; 

2. Ernstige wanadministrasie in verband met die werksaamhede van PRASA met 
betrekking tot: 
2.1. Bedrieglike aanspreeklikheids eise geprosseseer en betaal deur PRASA 

se Groep Versekerings Departement, met inbegrip van sodanige eise as 
"one time vendor" betalings gemaak; en 

2.2. Die indiensneming van "spook" werkernemers wat deur PRASA se 
"Project Zivese" in Augustus 2021 geidentifiseer is; 

3. Enige onreelmatige, wederregtelike of onbehoorlike gedrag deur beamptes of 
werknemers van PRASA, die toepaslike verskaffers of diensverskaffers, of 
enige ander persoon of entiteit, met betrekking tot die beweringe in paragrawe 
1 en 2 van hierdie Bylae uiteengesit. 
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"FA35" 

POWER AND 
ASSOCIATES 
PUBLIC INTEREST LAW I AFRICA 

e. legal@powerlaw.africa 

t. + 2710 822 7860 

w. powerlaw.africa 

a. 20 Baker Street, Rosebank, 
Johannesburg, South Africa, 2196 

This message/correspondence contains information which is confidential and/or legally privileged. It is intended for the addressee only. 
if you are not the addressee and you have received this message in error, you may not read, use, disseminate, distribute, or copy its 
information. Please notify us immediately and we shall arrange for the return of this message/correspondence at our own cost 

Date: 14 December 2023 Your ref: --

TO: DIRECTOR OF PRIORITY CRIME INVESTIGATION 
C/ o Lieutenant Genera l Godfrey Lebeya 

Our ref: PLOS-202304 

E-mail: lebeya@saps.gov.za I mulaudzi@saps.gov.za I mbamboNP@saps.gov.za 

TO: NATIONAL PROSECUTING AUTHORITY 
C/ o Advocate Shamila Batoh i 

E-mail: ndpp@npa.gov.za 

TO: NATIONAL PROSECUTIONS SERVICE 
C/o Advocate RJ de Kock 

Email: ridekock@npa.gov.za 

Dear General Lebeya, Advocate Batohi and Advocate De Kock 

REQUEST FOR REASONS: FAILURE OF HAWKS TO COMPLETE INVESTIGATION INTO 
CORRUPTION AT PRASA AND FAILURE OF NPA TO DECIDE WHETHER TO PROSECUTE 

1. We act on behalf of Open Secrets NPC ("OS"). 

2. OS wrote to the National Head of the Director of Priority Crime Investiga tion ("Hawks") 
and to National Director of Public Prosecutions on 21 September 2023. 

3. In its letter, OS sought information about-

Director: M] Power B.A., LL.B., LL.M. (Wits) I Senior Associates: T Davis B.A. (RU), LL.B. (UCT), S Khumalo LLB. (Wits), T Lloyd 
LL.B. [Wits), LL.M. (Edin.), T Power B.A., LL.B., LL.M. (Wits) I Candidate Legal Practitioners: C Chitengu B.A., LL.B. (U]), C Dehosse 
B.A., LL.B. (Stell.), LLM. (UCT) I Technologist: K Nwana I Office Manager: ] Rashid. Power & Associates Incorporated is a law firm 
registered with the Legal Practice Council of South Africa (F1B433) and a personal liability company registered in the Republ ic of 
South Africa (2018/071686/21). 

• Cape Town Office: Unit 403, 5 St Georges Mall, Cape Town, South Africa, B001. ·• Name Change: Please note that on 10 May 2023 
our name changed from Power Singh Inc. to Power & Associates. 

/AOr-



3.1. the delay in the Hawk's completion of its investigation into two criminal cases 

against former board members and CEO of the Passenger Rail Agency of South 
Africa ("PRASA"); and 

3.2. the failure by the National Prosecuting Authority ("NPA") to decide whether to 

prosecute those individuals. 

4. These are the references for the criminal cases: 

4.1. CAS 405/08/205, registered at Hillbrow SAPS following a complaint by PRASA's 

Mr PM Mamabolo to the South African Police Service ("SAPS") on 8 July 2012 and 
supplemented on 28 September 2015. 

4.2. It covered 37 complaints to the Public Protector about alleged corruption at 

PRASA and its irregular tender award for the Swifambo contract. 

4.3. CAS 278/9 /2015, opened and registered at Brooklyn SAPS, following a complaint 

by Mr Paul O'Sullivan to SAPS on 27 March 2016. It relates to PRASA's irregular 

tender award for the Siyangena contract. 

4.4. For convenience, we refer to them as the 'criminal charges'. 

5. The current state of the investigation into the criminal charges and of the NPA's readiness 
to decide whether to prosecute is unknown. 

6. Enquiries by the various Portfolio Committees of the National Assembly appear not to have 

elicited clear responses from the Hawks or the NPA, nor have they accelerated matters. 

7. PRASA's pending court application to the Gauteng Division of the High Court, launched on 

29 May 2017, and the evidence presented to the Zondo Commission have given the public 
some insight into causes of the slow pace of the investigation and its impact on possible 

prosecution. But since then, little to no information about the ripeness of the investigation 

and of possible prosecution has been publicly available. 

8. OS conducted its own investigation into the Swifambo and Siyangena tenders, producing a 
report in 2022 entitled Wanted: The State Capture Conspirators. The Wanted report 

analysed evidence in the public domain about eight individuals, connected to PRASA, and 

related corporations. The Wanted report expressed OS's view that, on its analysis, criminal 

prosecutions should follow. 

9. On 25 July 2022, OS gave the Hawks and NPA the Wanted report, to help the investigative 

and prosecutorial process, wh ich seemed to have ground to a halt. OS received no response. 
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10. As mentioned at the outset, on 21 September 2023, OS sent correspondence to the Hawks 
and the NPA. 

11. Adv De Kock of the NPA replied, on behalfof the National Prosecutions Service ("NPS"), on 
5 October 2023 -

11.1. He explained that the NPA had delegated the authority to decide whether to 

prosecute the charges to his office. 

11.2. He advised simply that the Hawks had not yet completed their investigation. This, 
presumably, was the response to OS's question as to the NPA's failure to decide 

whether to prosecute. 

11.3. Lastly, he informed OS that he had informed the Head of the Hawks ofOS's request 
for information about the investigation. He deferred to the Hawks to respond on 

that score. 

12. Lt Gen Lebeya replied, on behalf of the Hawks, on 7 November 2023. He advised that-

12.1. a team of investigators in the Hawks was investigating the criminal charges; 

12.2. he could provide no information about timeframes due to the complexity of the 

matters, except that they were being 'prioritised'; and 

12.3. the Hawks' investigating team were co-operating w ith the NPA in the 

investigation, which was being guided by a team of prosecutors. 

13. Adv De Keck's letter offers no substantive explanation for the ongoing delay in bringing the 
criminal charges to a head. Nor does it disclose a ny init iative on the part of the NPA or NPS 
to advance matters, eight years on. It amounts to no explanation at all. 

14. Lt Gen Lebeya's response is unhelpfully vague. That the matters were being prioritised is 
directly relevant to the anticipated timeframes of the investigations. OS, in any event, 
sought no information about the substance of the investigation, only about how long the 
process was expected to take. 

15. Further, there is a tension between the response from the NPS a nd the Hawks: Adv De 
I<ock's letter seems to lay the reason for the delay at the Hawks' doorstep, whereas the Lt 

Gen Lebeya states that the investigation was being guided by a team of NPA prosecutors. 

16. Both the absence of meaningful reasons and the apparent shifting of responsibility for the 
cause of the delay does little to advance transparency and accountability. It also casts doubt 
on the effectiveness and soundness of the investigative and prosecutorial strategy. 

~U-1 
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17. PRASA's affidavit in its court application confirms Lt Gen Lebeya's version that the 
prosecutors from the NPA and officials from the Asset Forfeiture Unit have been involved 

in the investigation to date. 

18. OS, therefore, has instructed us to make a formal request for reasons for-

18.1. the failure by the NPA and NPS to decide whether to prosecute any of the 

implicated individuals identified in the criminal charges; and 

18.2. the failure by the Hawks to conclude its investigation into the criminal charges. 

Basis of the request for reasons 

19. As you are aware, OS is a non-profit organisation, whose central object is to expose private 
sector economic crimes through investigative research and to build accountability through 

advocacy and the law. 

20. Several courts have recognised OS's standing to litigate in the public interest. 

21. The NPA is the single national prosecuting authority, contemplated in section 179 of the 
Constitution. Under section 179(2), the NPA 'has the power to institute criminal proceedings 

on behalf of the state, and to carry out any necessary functions incidental to instituting 

criminal proceedings.' 

22. The NPA's prosecutorial functions amount to exercises of public power, which are subject 
to the rule of law and principle of legality. They must be exercised rationally and in terms 

of law. 

23. The Hawks form part of the single police force, contemplated in sections 199(1) and 205 to 
208 of the Constitution. Under section 205(3), the objects of the SAPS (which includes the 
Hawks, 'are to prevent, combat and investigate crime, to maintain public order, to protect and 

secure the inhabitants of the Republic and their property, and to uphold and enforce the law.' 

24. The Hawks' mandate is more focussed, in terms of chapter 6A of the South African Police 
Service Act, 1995, which is national legislation contemplated in section 205(1) of the 
Constitution: it must 'prevent, combat and investigate national priority offences, in particular 

serious organised crime, serious commercial crime and serious corruption.' 

25. The functions of the Hawks also amount to exercises of public power, which are subject to 
the rule of law and the principle of legality. They too must be exercised rationally and in 

terms of law. 

26. The NPA and Hawks are organs of state. They bear duties to the public to respect, protect, 
promote and to fulfil the rights in the Bill of Rights, in terms of section 7(2) of the 
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Constitution. They must also discharge their duties 'diligently and without delay' under 
section 237 of the Constitution. 

27. The independence and resultant effectiveness of the Hawks in investigating and com batting 
corruption stems from the Constitution and the empowering legislation. Similarly, the 
NP A's prosecutorial mandate also stems from the Constitution and empowering legislation. 
The duty to investigate and combat corruption and to prosecute crimes diligently and 
without delay attaches to the Hawks' and NPA's respective functions. 

28. The right to reasons for exercises of public power-or a failure to exercise a public power, 
where there is a duty to do so-avails a requester with a sufficient interest in the object of 
the exercise. 

29. Here, as a public interest organisation that strives to promote accountability in com batting 
private sector crimes, OS has an interest in the effective investigation and possible 
prosecution of the criminal charges. 

30. Given the eight-year period since the criminal charges were laid, the absence of any visible 

progress of the Hawk's investigation, and the NPS's deference to the Hawk's completion of 
its investigation (seemingly) to start considering whether to prosecute, one is driven to 

infer an irrational failure to fulfil the constitutional and legislative obligations on those 
organs of state. 

31. Adequate reasons are thus necessary to rebut that inference being confirmed through lack 
of transparency and apparent inertness. A statement of the obvious, as was given, fails the 
legality standard. 

Nature of the request for reasons 

32. OS is sensitive to the factthat the Hawks and NPA, in responding to OS's request for reasons, 

would be chary of sharing details that might prejudice the state in conducting a future trial. 

33. But OS's request is not aimed at extracting exhaustive detail that could jeopardise the 
process, if disclosed. All it seeks are adequate and informative reasons about the process 
and not the content of the investigations and possible prosecution. 

34. Adequate and informative reasons should, at least, place OS in a position to determine 

whether the primafacie inference of irrational failure to fulfil the constitutional obligations 
on the Hawks and NPA has substance or is unfounded. They should place OS in a position 
to determine whether there are sufficient grounds for judicial review. 

35. Please, therefore, provide us with reasons for-
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35.1. the failure by the NPA and NPS to decide whether to prosecute any of the 
individuals implicated in the criminal charges; and 

35.2. the failure by the Hawks, in cooperation with the NPA or NPS, to conclude its 
investigation into the criminal charges. 

36. OS believes that the reasons, at the very least, should answer these questions: 

36.1. Do the Hawks have an investigation plan? Ifnot, why not? 

36.2. Do the Hawks and NPA or NPS have a joint investigation plan? If not, why not? 

36.3. How are the Hawks coordinating their investigation with the NPA or NPS What 
policy underlies that coordination? 

36.4. Please could the Hawks, NPA or NPS, or both provide OS with an outline of the 
investigation plan referred to in paragraph 36.1 and 36.2 above? 

36.5. Has the NPA or NPS delegated any portion of the investigative work to any of its 
Directorates? 

36.6. If an investigation plan is in place, how far along in the plan are the Hawks, NPA 
or NPS, or both? 

36.7. What proportion of the investigative work remains outstanding, who is 
responsible for it (more specifically, which Directorates and prosecutors are 

involved), and what are the anticipated time frames for completion? 

36.8. Has the investigation been streamed into components or phases? If so, are certain 
components or phases of the investigation complete? 

36.9. How have the Hawks overcome the obstacles to the investigation, identified in the 
affidavit of General Khana of 11 May 2018? What challenges, if any, remain? How 
has the NPA or NPS assisted in that regard? 

36.10. Have the investigators and guiding prosecutors gathered evidence from PRASA 
beyond that used in support of the two court applications concerning the 
Swifambo and Siyangena contracts? 

36.11. Since the hearings at the Zondo Commission, what proportion of the outstanding 
investigative work remains? 
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36.12. Have any new challenges arisen in obtaining PRASA's cooperation with the 
investigation? If so, have the Hawks or NPA or NPS used the power of subpoena? 
lfnot, why not? 

36.13. Does the NPA or NPS have a prosecution plan? If not, why not? 

36.14. If so, how does the prosecution plan synchronise with the investigation plan? Has 

provision been made for the plans to be implemented concurrently or 
sequentially, and why? 

36.15. To what extent have the challenges to the Hawks' ability, under the guidance of 

the prosecutors, to gather evidence impacted on the prosecution plan? What steps 

have the NPA or NPS taken to address the challenges encountered in the 

investigation? 

36.16. Has the NPA or NPS prepared draft charges arising out of the completion of 
components of the investigation plan, referred to in paragraph 36.7 above? 

36.17. What are the NPA or NSA's target deadlines for deciding whether to prosecute? Is 

the NPA in a position to take that decision, at least in respect of some individuals, 

now? If so, why has it not? 

36.18. Is it intended that a possible prosecution will be governed by the National 
Prosecuting Authority Amendment Bill [B29-2023]? 

Deadline for response to request for reasons 

37. OS appreciates that the request for reasons may require internal consultations within the 

NPA and Hawks, to formulate an adequate and informative reply that meets the legality 
threshold. 

38. We are, therefore, instructed to request that you each provide your reasons within 60 days, 

by 7 March 2024. Should you require an extension, please advise us accordingly in writing. 

With kind regards, 

~-

POWER & ASSOCIATES 
Per: S'lindile Khumalo and Tara Davis I Senior Associates 

E-mail: slindile.khumalo@powerlaw.africa and tara.davis@powerlaw.africa 

ENDS. 
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Passenger Rail Agency 
: ~ of South Africa 

ANN UAL REPORT 2022 I 23 

prasa.com 



received a final written warning and the remaining official 

having been dismissed. 

121. I considered the representations made and the 

substantiating documents provided and have concluded 

that appropriate actions have been taken to address the 

material irregularity. 

PASSENGER RAIL AGENCY OF SOUTH AFRICA 
Annual Fnanc,al S1a1emen1s for 1he year ended 31 '-'arch 2023 

payments, security risks around the lack of encryption 

of flies, incorrect payments lo service providers and 

potential fraud. 

Supply Chain Management, including delays in the 

procurement value chain. potential syndication, 

multiple irregular appointments due to flawed 

processes, multiple non-awards and potential 

Other reports collusion. 

122. In addition to the investigations relating to material These investigations were in progress at the time of this report. 

irregularities, I draw attention to the following engagements 

conducted by various parties. These reports did not form 

part of my opinion on the consolidated and separate 

hnancial stc1tements or my findings on the reported 

performance information or compliance with legislation. 

123. The Directorate for Priority Crime Investigation (DPCI) Is 

currently investigating cases reported by PRASA in terms 

of the Prevention and Combating of Corrupt Activities Act 

12 of 2004 (Precca). The investigation has been ongoing 

since 2016 and has not been hnalised. 

124. The SIU. under proclamation no. R51 of 2019, is 

investigating the alleged serious maladministration, 

Pretoria 

8 December 2023 

AUDITOR-GE N ERAL 

SOUTH AFRICA 

improper and unlawful conduct by PRASA officials and Auditing to build public confidence 

unlawful appropriation or expenditure of public money or 

property which took place between 1 January 2010 and the 

date of the proclamation, 30 August 2019. This investigation 

is ongoing and the SIU has not yet issued a final report in 

this regard. 

125. PRASA procured the services of an independent digital 

forensic service provider to assist with an investigation 

into alleged fraudulent activity, following an alleged 

cyber breach during the financial year under review. 

This investigation was concluded on 31 May 2023 and 

pointed to critical weaknesses in the PRASA cybersecur1ty 

environment. Management Is in the process of addressing 

the findings of the report as part of its ITC project plan, to 

be fully implemented by 31 March 2024. 

126. PRASA appointed independent forensic companies during 

the year under review to probe the following areas of 

concern: 

Finance, including the SAP system and standard 

operating procedures as well as loading of payments. 

This investigation aims to address processing of IA 
G--
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RE: FAILURE BY THE HAWKS AND NPA TO COMPLETE INVESTIGATION INTO 

CORRUPT ACTIVITIES AT PRASA IN RELATION TO SWIFAMBO AND SIYANGENA 

CONTRACTS 

1. We confirm receipt of your letter dated the 14th of October 2024. 

2. We have reviewed your letter under reply and have considered the questions 

posed to PRASA. 

3. PRASA is of the strong view that, that the questions posed to PRASA are 

misdirected . It is common cause that PRASA has pursued civil claims against 

Siyangena and Swifambo respectively by bringing court applications to review and 

set aside those two contracts. 

4. PRASA was successful in the review applications and further proceeded to 

discipline and dismiss employees implicated in wrongdoing regarding the 

procurement of those two contracts. 

5. In relation to the criminal investigations, PRASA is not legally competent to answer 

your questions in this regard. PRASA can only assume that the investigations are 

ongoing given that law enforcement officers (Hawks, SAPS and NPA) are 

constantly requesting information and supporting documents from various 

departments within PRASA. 

6. Officials within PRASA are constantly being interviewed by law enforcement 

Directors 

officials in relation to the Swifambo and Siyangena contracts. Even more so now / , 
(Chairperson) N. Nokwe-Macamo. Adv. S Sethene, Group CEO V, 
L. Joel, G. Maluleke, M. Mukhuba. TN. Mpye, H. Emeran 
Dr R Kgoroeadtra, Prof. J. Havenga, 
H. Ral1nala, BJ Nobunga Company Secretary 

L. Mthayise 



that, these two contracts are a subject of investigation by the Special Investigating 

Unit (SIU) under Proclamation 153 of 2024 which empowers the SIU to probe 

offences that were committed against the Prevention and Combating of Corrupt 

Activities Act of 2004 in connection with the affairs of PRASA in relation to the 

award of the tenders to Swifambo and Siyangena Technologies. 

7. PRASA would not be privy to the exact details of any investigation, nor the extent 

of such investigations. PRASA would also not be privy to information related to 

subpoena issued in this regard. 

8. It wou ld therefore be prudent for Open Secrets to direct that line of questioning to 

the law enforcement entities directly, as PRASA would not be privy to that 

information. 

9. Finally, there exists no legal obligation for PRASA employees to report when they 

have been subpoenaed, therefore this is not information that PRASA would have 

access to. 

10. We trust that you will find the above information in order. 

Yours sincerely 

Ms. N. P Phasha 

Acting Group Executive: Legal, Compliance and Risk 

Passenger Rail Agency of South Africa 

Date:25 November 2024 



10/04/2025, 12:43 Fw: RE. RE. PRASA RESPONSE LETTER - S'lindile Khumalo - Outlook 

Date: On Wednesday, 27 November 2024 at 09:15 
Subject: RE: RE. PRASA RESPONSE LETTER 
To: Ariella Scher <ascher@opensecrets.org.za> 
CC: Luthando Vilakazi <lvilakazi@opensecrets.org.za> 

Dear Ariella 

Thank you for your email below. 

PRASA will certainly update you on any developments regarding the two matters. 

Kind regards 

From: Ariella Scher <ascher@opensecrets.org.za> 
Sent: Tuesday, November 26, 2024 11:55 AM 
To: Nompumelelo Phasha <Nompumelelo.Phasha@prasa.com> 
Cc: Luthando Vilakazi <lvilakazi@opensecrets.org.za> 
Subject: Re: RE. PRASA RESPONSE LETTER 

"FA47" 

WARNING - This email originate from OUTSIDE YOUR ORGANIZATION. Do not click any link 
and do not open attachments unless you can confirm the sender. 
PLEASE REPORT SUSPICIOUS EMAILS TO: PRASA SERVICE DESK 

Dear Nompumelelo Pllasha 

We refer to the correspondence below, and confirm receipt of your letter dated 25 November 
2024. 

Kindly be advised that we have indeed, through our lawyers, written to each of the NPA and the 
Hawks with various questions relevant to the investigation and prosecution of wrongdoing 
related to the Siyangena and Swifambo contracts. We have not yet received any response to 
either of those letters. 

about:blank?windowld=SecondaryReadingPane1 214 
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